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Chapter 1 
INTRODUCTION
The Montana State Board of Health and Environmental Sciences is 
responsible for establishing and enforcing a l l  state a ir  and water 
quality regulations and is thus the single most important agency in 
Montana with respect to a ir  and water pollution. The Board's actions 
significantly  affect the health and welfare of Montana and its  citizens.
Despite the Board of Health's importance, many people are unaware 
of i ts  actions, and some are even oblivious to its  existence. Few 
persons are aware of the Board's bimonthly meetings, and even fewer 
attend.* As a result, the public is not very well represented at these 
sessions where the Board makes its  decisions—decisions which determine 
to a large extent the quality of a ir  and water in the state.
The Board’ s meetings are, however, regularly attended by represen­
tatives of industry. These spokespersons of big business present their 
views and provide the Board with information used in decision-making. 
Industry thus has a large impact upon the Board's actions. Other 
segments of the public usually have none or, at the most, very l i t t l e  
input.
*These statements are based on more than two years of personal 
observations, countless conversations with a ll types of people, and 
formal interviews with some of the persons who participated in the 
Board's ambient a ir  standards hearings.
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I have been studying the Board of Health and Environmental Sciences 
for more than two years. Most of my opinions and conclusions about the 
Board have risen out of my direct contact with i t .  I have attended 
almost every Board meeting from the time I became aware of its existence. 
In i t i a l ly ,  I was simply a quiet observer. I watched the proceedings, 
observing the behavior of the Board members and noting the persons who 
attended the meetings and the ir effects upon the Board. As I gained 
knowledge of the Board and began forming opinions, I spoke up. At f i r s t ,
I did so informally. I asked questions on procedural and substantive 
matters and also made suggestions. Eventually, I participated in a 
contested case hearing as a legal party.
After attending several meetings, I decided I needed a more solid 
background upon which to base my opinions. I delved through the minutes 
of every Board meeting since 1967. I concentrated solely on a ir  
pollution matters, partly to narrow down the study, but also because i t  
is my main subject of interest. I scanned the transcripts of every 
hearing I thought important. The transcripts of the Col strip hearing 
alone covered seven volumes and thousands of pages.
To round out the study, I interviewed a number of persons who had 
special contact with or knowledge of the Board. I also talked with the 
Board as a whole and met with most of the members individually. Many 
of the interviews were unrewarding, especially those with members of 
the Department of Health who either had l i t t l e  information or opinions 
about the Board or were possibly reluctant to speak out. Several members 
of the Department appeared unusually nervous. However, a ll of the 
Board members were more than w illing  to talk.
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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The objective of my study was to analyze the effects of public 
participation before the Board of Health. My method consisted mainly 
of participatory observation and personal interviews. I w ill  describe 
two examples of Board proceedings—one involved a great deal of public 
participation, the other almost none. I realize that, although these 
two cases are representative of most Board a ffa irs , they do not conclu­
sively prove or disprove the efficacy of public participation in 
governmental, decision-making processes. This is by no means a defin i­
tive work. I t  is simply an analysis of the effects of public p art ic i­
pation in two Board proceedings.
Whether or not increased citizen involvement would lead to better 
agency decisions is debatable. There is very l i t t l e  data to prove that 
public participation is good and necessary. Our country's founding 
fathers were idealists who believed that a democracy--a system of 
government involving the participation of a l l  people--could be a viable 
and continuing process. I t  is also my ideal. I believe that citizen  
participation in government results in better decisions, yet I cannot 
conclusively prove i t .  Nevertheless, because there has been l i t t l e  
public participation in administrative agency decision-making to date, 
and because the value of public participation has not been disproven, I 
believe that citizens should be given a chance to participate in the 
affa irs  of their government.
I began my study with the presupposition that the Board was not 
making good decisions; that i t  was not adequately protecting the health 
of Montana's people. The Board has done l i t t l e  in that time to dispel 
my original thinking. I believe that one of the major problems with
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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the Board is the lack of c itizen involvement in the decision-making 
process. The Board does not always have access to a fu ll  range of 
information, and its  ruling, therefore, often favors only the interests 
of those who appear before i t .  Increased public participation could 
lead to better and more informed decisions.
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
Chapter 2
GENERAL DISCUSSION OF ADMINISTRATIVE AGENCIES 
AND PUBLIC PARTICIPATION*
Legal Requirements of Agencies to Protect 
the Public Interest
Administrative agencies are charged with protecting the public
interest. The Federal Administrative Procedure Act orders all federal
administrative agencies to consider the public interest in the course of
their proceedings.2 More specifically, the Federal Aviation Act of
1958 instructs the Civil Aeronautics Board (CAB) to " . . . disapprove
any such contract or agreement . . . that i t  finds to be adverse to the
public interest . . . .' The CAB is also commanded to safeguard the
public interest by the Civil Aeronautics Act of 1938.4
Other agencies also have been directed to protect the public
i n t e r e s t . 5)6,7,8,9 Federal Energy Regulatory Commission is
". . . authorized and empowered . . . . (e) To issue licenses . . . for
the purposes of constructing, operating, and maintaining dams, water
conduits, reservoirs, power houses, transmission lines, or other project
works . . . .  Whenever the contemplated improvement is , in the judgment
of the commission, desirable and jus tif ied  in the public interest . . .
*This discussion focuses mainly on federal administrative agencies 
because of the paucity of l ite ra tu re  at the state level. However, I 
have discovered, through my own experience, that the problems with 
federal agencies described in this section also exist at the state level. 
A study by the Colorado Bar Association! has also found that these 
problems with federal administrative agencies are similar to those which 
occur in state agencies.
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The Federal Trade Commission Act orders the Federal Trade Commission 
(FTC) to attend to the public interest, as does the Interstate Commerce 
Act with respect to the Interstate Commerce Commission (ICC). The ICC, 
Federal Commerce Commission, CAB, FTC and the Board of Governors of the 
Federal Reserve System are a ll  instructed by the Clayton Act to protect 
the public interest, and the Federal Highway Act of 1938 commands the 
Department of Transportation to . . promulgate guidelines designed to 
assure that possible adverse economic, social, and environmental effects 
relating to any proposed project . . . have been fu lly  considered . . . 
and that the final decisions on the project are made in the best overall 
public interest . . .
Exactly who or what this "public interest" refers to has long been 
a subject of debate. Some cynics have stated that the public interest 
is ". . . what the e l i te  thinks is good for the masses . . . and 
that " . . .  the concept of an 'in terest' is as broad or narrow as 
agencies, courts, and Congress choose to make i t  . . . Most
persons do agree that there is no single public interest. The "public 
interest" is actually a melange of a number of discrete and diverse 
i n t e r e s t s . T h e  courts, although they have not exp lic it ly  defined the 
public interest, have offered a few guidelines. A federal court stated 
that, "In viewing the public interest, the Commission's [Federal Power 
Commission] vision is not to be limited to the horizons of the private 
parties to the proceeding."1^ The D.C. Court of Appeals has said that 
" . . .  questions of environmental impact are proper 'public interest' 
questions . . . ."1^ The same court has ruled that the CAB must not 
ignore any segment of the public interest in resolving discretionary
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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policy questions and that any settlements concerning the public interest 
must benefit the public as a whole. In making a decision, the CAB must 
weigh the benefits and costs to a ll aspects of the public interest 
(whatever that may be).^^
The term "public interest" is generally used in one of two ways.
I t  is often equated with the "public good" or the "national welfare."
In this sense, i t  refers to ". . . the result which an agency ought to
reach regarding the merits of a controversy; i t  means the correct 
decision or the right a n s w e r . T h e  other usage of public interest 
applies to environmentalist, consumer and minority groups. A common 
factor among "public interest" groups is that they are usually under­
represented before administrative agencies.
I also define the public interest in two ways. There are three
main groups that may be represented at agency proceedings--industry,
government and a ll others. The interests composing this last category 
are what I usually define as the public interest. They may be members 
of a local chamber of commerce, loggers from Libby, environmentalists 
from Missoula, Anaconda millworkers or ranchers from Circle. Environ­
mentalists and industry employees too often hold conflicting points of 
view, but they are united by a common element--their lack of represen­
tation before government agencies. These groups possess important 
beliefs and opinions which are often overlooked by government agencies 
because they are usually unable to make their views known to the 
agencies.*
*The reasons for this w ill be explained la te r.
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However, I also believe that industry represents a segment of the 
public interest, for a l l  of the d istinct interests in our society 
compose the larger "public interest." Therefore, any decision involving 
the public interest must take into account the interests of everyone 
who might possibly be affected by the decision. I t  must consider the 
interests of industry as well as the interests of those groups or 
individuals who are not represented before government agencies.
Failure of Agencies to Protect the Public Interest
Regulatory agencies are therefore, by law, supposed to protect this 
i l l-defined  public interest. I t  was once assumed that agency objective­
ness and professional ism would suffice to protect the public; however,
17
as Stewart puts i t ,  "Experience has withered this fa ith ."  Government 
agencies have been challenged time and again for not protecting the 
public interest. Lazarus and Onek have written that " . . .  the central 
problem with a ll regulatory agencies is their unresponsiveness to public 
concerns . . .  the federal bureaucracy is , with dismaying frequency, 
overly deferential to the business interests they are obligated to 
control. Too often its  administrators refuse to allow citizens to 
participate in agency proceedings, and zealously guard from public view 
information v ita l to the economic interests of consumers or to the
health and safety of a ll citizens.
Agencies too often formulate and implement policies which do not
adequately consider the interests of the general public. A major reason
for this is the lack of citizen participation at agency proceedings.
"One of the most often repeated critictm s of agencies is that there is
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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l i t t l e  citizen involvement in decision-making . . . the criticism is
that a proper equilibrium has not been established because certain
interests affected by the decisions are not represented before the
decisionmaker . . . Since agencies are often confronted only by
the constituencies of the regulated industries, . . the agencies'
perspectives and policies bend in the direction of the industry's 
20interests." I t  is not so much that agencies inherently favor the
interests of industry over the general public, as the fact that agencies
are largely ignorant of opinions other than those held by industrial
interests. Many persons admit that government agencies are highly
responsive to the input they receive; however, they rarely respond to
21interests not represented at the ir proceedings.
Reasons for Agency Failure to Protect 
the Public Interest
Relative Stakes of Interested Parties 
and Cost of Participation
There are a number of reasons for industry overrepresentation and 
public underrepresentation before government agencies. "Most regulators 
and administrators deal with problems that most members of the public 
never hear about and only occasionally care about. The only people that 
are concerned on a day-to-day basis are the organized interests that 
have much to gain or lose from individual d e c i s i o n s . I n d u s t r y  has a 
substantial stake in almost every major government policy decision. I t  
thus has the incentive to participate in agency proceedings, and of 
equal importance, i t  possesses the resources to do so. Regulated 
interests can afford to pay experienced lawyers to represent them before
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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administrative agencies, they can afford to hire expert witnesses who 
w in substantiate th e ir  case, and they can afford a ll of the other costs 
associated with participating in agency proceedings. As Arthur Bonfield 
stated, "By the use of lawyers' professional a b i l i t ie s ,  the well-financed 
have assured that the kind of representation actually afforded their  
interests before government policy makers is qualitatively high, and 
much more effective than i t  could possibly be otherwise.
Most individual members of the general public have a re lative ly  
insignificant stake in any one agency proceeding. "Representation of 
these interests is especially unlikely in what may be a frequent situa­
tion in administrative law--where the impact of a decision is widely 
diffused so that no single individual is harmed sufficiently to have an 
Incentive to undertake l i t ig a t io n , and where high transaction costs and 
the collective nature of the benefit sought preclude a jo in t l it ig a ting
e f fo r t ,  even though the aggregate stake of the affected individuals
24would ju s t ify  i t . "  Even i f  a member of the public wanted to take part
in a hearing, the cost of participating is usually prohibitive. The
expenses involved—attorneys' fees, fees for expert witnesses, the cost
of collecting and assembling data, transcript costs and other expenses--
25often inh ib it participation by any but the regulated interests.
Most private individuals participating in agency proceedings do not 
have access to expert testimony. Occasionally, experts who share these 
citizens' concerns w ill work for l i t t l e  or no compensation. However, 
this is rare. Agencies therefore are " . . .  exposed, with rare and 
somewhat insignificant exceptions, only to the view of those who have a 
suffic ient economic stake in a proceeding or succession of proceedings
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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to warrant the substantial expense of hiring lawyers and expert 
witnesses to make a case for them."
Organization
Organization is also a major problem for individuals or for public
interest groups. The interests of the regulated concerns are usually
narrow and clearly defined. There is no doubt as to their stand on an
issue, and they are usually aware of how an agency's decision will
affect them. There is generally no internal conflict concerning their
course of action. Unfortunately, this is not the case with unregulated
interests. Even within a single public interest group, many persons may
possess conflicting beliefs concerning a single issue. This lack of
unity hinders effective representation.
Other elements are responsible for the lack of organization found
within many public interest groups. Scarcity of money and the small
amount of time most individuals possess to devote to their special
causes are also contributing factors. Individuals and public interest
groups thus find i t  extremely d i f f ic u l t  to "become suffic iently  organized
27to have a continuing influence on the substance of agency policy."
Format of Agency Hearings
The format of agency hearings can also substantially affect public 
participation. Agency hearings may be formal or informal. Formal, 
t r ia l- ty p e  hearings involve the presentation of witnesses and evidence, 
cross-examination and discovery.* To participate effective ly , a party
*Rules of discovery permit a ll parties involved in a specific case 
to acquire information possessed by other parties.
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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needs to be represented by a lawyer or to possess a lawyer's expertise. 
Many members of the public may therefore find i t  d i f f ic u l t  to p art i­
cipate effective ly  in these types of proceedings.
Informal hearings are much less rig id . There is no cross- 
examination or discovery, and often, one need not possess a lawyer's 
expertise to participate effectively. These hearings more closely 
resemble public meetings than the formal, tr ia l-typ e  proceedings which 
are similar to courtroom hearings. Almost anyone can participate. The 
main problem here is notification. The structure of the proceeding 
allows most persons to participate effectively (assuming they have 
access to adequate information, which is n 't  always the case); however, 
too many people are unaware of the occurrence of the hearings due to 
lack of adequate notification procedures.
Limited Agency Resources
Factors other than the lack of public participation contribute to
agency bias toward regulated interests. The resources of government
agencies are limited compared to those of industry. Agencies are often
unable to collect much of the information needed in formulating decisions
because of a lack of funds. They must therefore depend on industry to
supply the necessary data. A large amount of the information upon which
agencies base the ir  decisions thus comes from the regulated industries.
" I t  is therefore not surprising that there is a tendency for agencies to
28rely unduly on facts and arguments advanced by regulated firms."
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Bureaucratie Pressures
Bureaucratie pressures also play an important role in agency policy
making. Americans want to be liked. " I f  being a 'good fellow' is an
avocation with the ordinary man, i t  is almost the business of the 
29
administrator." Other than fellow government workers, agency personnel
deal almost exclusively with representatives of industry. Life is much
easier for the government bureaucrats i f  they have a good relationship
with the persons they associate with. I t  is commonly known that
"bureaucracies often seek a routinization of administration which can
30only be achieved i f  conflict is avoided . . . ." The mechanics of 
bureaucracy can thus pressure agencies to acquiesce to industry. I t  
would certainly be d if f ic u l t  psychologically and organizationally for 
an agency to continually oppose a regulated interest. Industry repre­
sentatives can be very helpful to agencies, supplying them with essential
information and assisting in other ways. An agency's limited resources 
would be quickly dissipated i f  i t  continually opposed industry, and i t
could also be held responsible i f  an industry suffered economic dis-
31location. Agencies therefore depend heavily upon industry's cooperation.
Court Attempts to Assist Public Participation 
In recent years, the courts have become aware that government 
agencies are shirking the ir duty of protecting the public interest.
A D.C. Circuit Court judge wrote: "This appeal presents the recurring
question which has plagued public regulation of industry: whether the
regulatory agency is unduly oriented towards the interests of the 
industry i t  is designed to regulate, rather than the public interest i t  
is designed to p r o t e c t . R e a l i z i n g  that administrative agencies are
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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not fu l f i l l in g  their leg is lative mandates, courts have forced them to 
attend more to the public interest, mainly by allowing increased public 
participation at agency proceedings and by expanding standing rights, 
i . e . ,  those classes of persons allowed to seek judicial review of agency 
action.* "The extension of standing to an increased range of affected 
interests is a judicial reaction to the agencies' perceived failure to 
represent such interests fa i r ly ,  and the consequent perceived need for 
court review to correct the dere lic tion ."^4
Again and again in recent years, agencies have been taken to court 
for the ir fa ilu re  to take into consideration the interests of all 
affected persons in the ir d e c i s i o n - m a k i n g . 3^,37,38,39,40,41 
Reviewing courts have attempted to force agencies to adequately consider 
a ll affected interests in formulating policy decisions. "When the 
agency has clearly fa iled  to protect the beneficiaries of the adminis­
tration scheme, courts have gone so far as to mandate appropriate 
enforcement measures . . . .  The judges have thus begun to assume the
ultimate protection of the collective social interests which adminis-
4?tra tive schemes were designed to secure.' Thus, . . the requirement 
that agencies give adequate consideration to a ll affected interests, and 
in particular, the interests of the intended beneficiaries of an adminis­
tra tive  scheme, has been u tilized  by courts with increasing frequency to
43redress perceived agency favoritism to organized interests." In 
Moss V. C.A.B. , the D.C. Circuit Court stated, "we emphatically reject
33*Office of Communication of United Church of Christ v. F.C.C. was 
a key decision in this movement towards liberalized standing requirements.
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any intimation by the Board that its  responsibilities to the [a ir l in e ]
carriers are more important than its  responsibilities to the public.
Realizing that a main reason for agencies’ fa ilure to safeguard the 
public interest is the deficiency of citizen participation at agency 
proceedings, the courts have also taken steps to increase public parti­
cipation. Courts have required agencies to allow a ll  interested persons
an opportunity to be heard. Citizen groups and individuals without
significant personal or economic stakes in the outcome of a proceeding 
are now often allowed to intervene as "public" parties for the purpose 
of presenting "public" views which would not otherwise be adequately
represented.
Despite these judicial efforts to fa c i l i ta te  public participation, 
there has been no significant increase in the role of the private 
citizen in government processes. As Gel 1 horn says, "The threat of
46public intervention s t i l l  far outweighs its  impact in active cases." 
Legal barriers have largely been removed; however, the cost of parti­
cipation, organizational issues, the format of agency hearings and 
other problems continue to prohibit effective public participation.
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
Chapter 3
THE MONTANA STATE BOARD OF HEALTH 
AND ENVIRONMENTAL SCIENCES
Background
The Montana State Board of Health and Environmental Sciences is a 
seven member lay board,* appointed by the governor and ra tified  by the 
senate. At least two of the members of the Board must hold "professional 
qualifications in a human health service"; at least one must be a 
veterinarian, and there must be at least one attorney on the Board. The 
other members need to have "demonstrated inte lligent and active interest 
in the f ie ld  of public health."^^
The Board of Health adopts and enforces rules covering a wide 
variety of issues. These include "traditional" public health matters 
such as foods, food services, drugs and cosmetics, lodging establish­
ments, sanitarians, ambulance services, refuse disposal areas, industrial 
hygiene, venereal disease control, hospitals and related fa c i l i t ie s ,  
subdivisions, cesspools, septic tanks and privies, public swimming pools, 
tourist campgrounds and water treatment plants. The Board also deals 
with the more "modern" problems of a ir  and water pollution. The Montana 
Water Pollution Control Act^^ and the Montana Clean Air Act^^ order the 
Board to promulgate and enforce water and a ir  quality standards.
*A lay board's members need not have any expertise in the matters 
they deal with, whereas a ll the members of a professional board must be 
experts.
16
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The Department of Health and Environmental Sciences administers all 
of the Board's rules and regulations. The Department, composed of 
engineers, biologists and other scientists, is the professional arm of 
the government, providing the expertise needed to implement public health 
programs. I t  often serves as a technical s ta ff to the Board, although 
i t  is not always legally able to do so.
The legislature significantly increased the Department's power in 
1972 through the reorganization of the state government. After reorgani­
zation, the Department assumed many of the duties once held by the Board 
of Health. The Department's director, previously appointed by the Board, 
is now selected by the governor. On paper, the Board continues to wield 
a considerable amount of power over the Department; however, in rea lity ,
the Department, mostly because of its  expertise, is now able to mani-
50pul ate the Board in many circumstances.
History of the Board
Montana's seventh legislative assembly created the Board of Health 
in 1901. The legislature ordered the Board to be responsible for "the 
general care of the sanitary issues of the people of this state; to make 
inquiries and investigations of cause of disease; to adopt a ll needful 
rules and regulations, subject to the provision of this act for the 
suppression of nuisances and the spread of disease; to inquire into the 
causes of mortality and the influence of locality , climate, employments, 
habits and other circumstances and conditions influencing the health of 
the people.
The Board's f i r s t  s ixty-five years were almost to ta lly  f i l le d  with 
the traditional health problems of waste disposal, sanitation, health
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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care fa c i l i t ie s ,  etc. In the early sixties, the Board became more 
involved with a ir  and water pollution problems. Issues of a ir  and water 
quality now comprise a majority of the Board's duties. G. D. Carlyle 
Thompson, a former director of the Department of Health, foresaw this 
change in the Board's responsibilities in 1953. He stated that, "In the 
next f i f t y  years Montana must face new and d if f ic u lt  problems of public 
health. Yesterday i t  was diptheria and Rocky Mountain spotted fever and 
a high infant mortality. Tomorrow i t  may be the dangers of atomic 
radiation in industry or a ir  pollution in congested areas [or] the 
health problems of the aged. In any event, Montanans will realize that 
public health is a continuing process, never static.
The passage of the Montana Clean Air Act in 1967 in itiated this
sh ift  in the Board's focus. The act instructs the Board to establish
ambient a i r  quality standards, allows i t  to establish emission standards*
and, in general, to carry out the purposes of the act. The policy and
purpose of the act are " . . .  to achieve and maintain such levels of a ir
quality as w ill protect human health and safety, and to the greatest
degree practicable, prevent injury to plant and animal l i f e  and property,
foster the comfort and convenience of the people, promote the economic
and social development of this state and fa c i l i ta te  the enjoyment of the
natural attractions of this state." All of these values must be
53"balanced in the public interest."
*Ambient standards regulate pollutants in the ambient a ir--the a ir  
around us--what we actually breathe. Emission standards control the 
amounts of pollutants coming d irectly  out of a fa c i l i ty 's  stack.
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The Montana Water Pollution Control Act orders the Board to 
"formulate standards of water purity," adopt rules governing the 
discharge of wastes into state waters and allows the Board to "establish 
minimum requirements for the treatment of w a s t e s . U n d e r  the Montana 
Major F ac ility  Siting Act,^^ the Board of Health must determine whether 
energy-producing fa c i l i t ie s  w ill comply with Montana's a ir  and water 
quality regulations. A fa c i l i ty  may not be constructed until the Board 
affirms that i t  w ill  not violate state laws.
The Montana Constitution declares that "The state and each person 
shall maintain and improve a clean and healthful environment in Montana 
for present and future generations."^^ The state legislature has also 
recognized that " . . .  each person shall be entitled to a healthful 
environment" and that " . . .  each person has a responsibility to contri­
bute to the preservation and enhancement of the environment."^^
The intent of Montana governmental policy is clear. As a state 
agency, the Board of Health and Environmental Sciences must protect the 
health of Montana's citizens. No leeway is involved here, not the 
interests of industry or the energy needs of the rest of the country. 
Health concerns are paramount. Once the safety of the people is assured, 
the Board may weigh the benefits of an action against its  detrimental 
effects to the environment.^^
Board Members
The personal biases of the individual Board members play a role in 
th e ir  decision-making. Some Board members value business concerns more 
than they do environmental concerns. Others place greater emphasis on
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environmental matters than on economics. These biases are sometimes
reflected in their voting and by their behavior at Board meetings.
However, this is understandable. A person's values should influence
his/her actions. The problem with the Board of Health is that the
Board members are imposing their values upon the entire state. I f  the
Board membership represents a cross-section of the state, there is no
problem. The governor must assure that this is the case. The governor
must also be certain that the Board members he selects are responsible
persons interested in public health matters who will follow the mandates
of the state legislature. Most of the present Board members are
genuinely interested in public health; however, several of them are so
biased that they w ill not listen to public witnesses who do not wear
59suits or who wear their hair long.
A b rie f description of the present Board members and some former 
ones may be found in the appendix.
Public Participation Before the Board of Health 
Rather than present several examples of the lack of public p artic i­
pation before the Board of Health, I w ill describe only one situation in 
depth. The Anaconda Copper Company variance case typifies most Board 
proceedings—Anaconda was well represented at every Board hearing, but 
very few private citizens were ever present. I w ill also speak briefly  
about the Montana ambient a ir  standards. The process involving the 
standards was an unusual one, for many members of the public participated, 
I t  is unfortunate that this proceeding was exceptional and that the 
Anaconda case is characteristic of most Board hearings.
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I t  is important to distinguish here between the two main types of 
procedures under which the Board operates: adjudication and rulemaking.
Adjudicatory proceedings, or contested cases, are very formal, t r i a l ­
l ike  a ffa irs . The Board appoints a hearings examiner to preside over 
the hearing just as a judge presides over a court of law. The hearings 
examiner has complete control over the proceeding. He possesses many of 
the powers of a judge. He decides the order in which witnesses appear, 
rules upon objections and motions made by each party's counsel and 
decides a ll other legal questions which may arise during the hearing.
Each party in a contested case is usually represented by an 
attorney who runs his case as i f  he/she were in a courtroom, making oral 
arguments and presenting witnesses. Rules of discovery apply.
Witnesses must be sworn in and are subject to cross-examination. Only 
legal parties may participate in a contested case. To become a party, 
a person must notify the hearings examiner in writing of the intent to 
become a party and the reason for doing so.
The Board serves as a jury in an adjudicatory hearing. Board 
members may ask questions and have some say in how the proceeding is 
run, but they usually leave most matters to the hearings examiner. The 
Board may not consult with any of the involved parties except during 
the hearing. Any outside communication is prohibited unless a ll parties 
are notified and have a chance to participate.
The Board's decision in an adjudicatory hearing must be based 
solely on the hearings record. The record consists of a l l  evidence 
presented during the hearing and a transcript of the hearing. This is 
extremely important. I f  the Board members rely upon any evidence other
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
22
than that which was o f f ic ia l ly  made part of the record, their decision 
could easily be overturned in court- Decisions must include findings of 
fact and conclusions of law. The Anaconda Copper Company variance case 
was a contested case.
The Board's decision upon the Montana ambient a ir  standards is an 
example of a rulemaking procedure. Rulemaking is a much less formal 
process than is adjudication. Decisions do not have to be based on a 
record, and the rulemaking agency (in this case, the Board of Health) 
may consult with anyone i t  pleases at any time. (As an example, during 
the ambient a ir  standards process, a representative of the Montana Power 
Company could legally  have telephoned a Board member and explained to 
him/her Montana Power's position. This would not have been legally  
allowed i f  the process were to be decided as a contested case.)
Rulemaking involves no requirement for becoming a legal party, and 
there is usually no cross-examination of witnesses. Anyone may parti­
cipate. Individual interests may be represented by legal counsel, but 
often are not.
The Anaconda Copper Company Variance Story
The 1967 Montana Clean Air Act ordered the Board of Health to 
establish ambient a ir  standards. I t  also gave the Board the option of 
adopting emission standards. The Board enacted ambient standards in 
1967. I t  f e l t  pollutant concentrations must be kept at or below these 
levels to protect human health. In 1968, the Board promulgated emission 
standards. The Board f e l t  that its  ambient standards would be attained
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i f  these emission standards were enforced. Thus, human health would be 
protected.GO
The Anaconda Copper Company, in Anaconda, Montana, is one of the 
largest copper producers in the country. I t  is also one of the largest 
polluters. State regulations required the company to be in compliance 
with the state emission standards by 1973. I t  was not. In 1974, 
Anaconda applied to the Board of Health for a variance from the a ir  laws 
for the previous year. The company also asked for a renewal of the 
variance for the current year (1974). The Montana Clean Air Act allows 
for the Board to grant variances from the standards i f  an applicant's 
emissions "do not constitute a danger to public health or safety" and 
i f  "compliance with the rules or regulations from which exemption is 
sought would produce hardship without equal or greater benefits to the 
public."^^ A variance may last for no longer than one year, at which 
time i t  may be renewed subject to the approval of the Board of Health.
The State Department of Health wrote an environmental impact state­
ment in 1974 and recommended that the Board deny Anaconda its  variance. 
The Department f e l t  that the pollutants emitted by Anaconda were 
damaging vegetation and human health. The Department eventually 
reversed its  position a fter agreeing with Anaconda representatives upon 
a compliance schedule which stipulated that Anaconda must install 
certain pollution control equipment by January 1, 1977. At that time, 
the Department expected Anaconda to control 75 percent of its  sulfur 
emissions. The Department believed that this level of control would 
bring the Anaconda area's ambient sulfur concentrations into compliance
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with federal standards. No mention was made of complying with the 
s tr ic te r  state standards.*
At the 1974 public hearing on the variance. Anaconda's represen­
tatives presented to the Board a large amount of technical information. 
The manager of the plant presented a detailed report of the smelting 
process, explained why pollutants were discharged from the stacks and 
explained the esoteric workings of fluosolids roasters, electrostatic 
precipitators and e lectric  furnaces. Another Anaconda executive related 
to the Board the problems the company was having with its  pollution 
control equipment. He said that Anaconda would meet federal a ir  
pollution standards when the company fu lf i l le d  a ll  of the requirements 
of i ts  compliance schedule. Anaconda also presented an expert witness. 
Michael Treshow, a well-known scientist and industry te s t i f ie r , * *  
assured the Board that Anaconda's sulfur emissions were not harming the 
people in the Anaconda area or the surrounding vegetation.
A number of public witnesses spoke that day. Ex-Board of Health 
member Virginia Mann reminded the Board that variances were not an 
automatic right; that the Board must find that the public health would
*Throughout the period of the Anaconda variances, the company never 
once committed i ts e l f  to compliance with the state emission standards. 
Michael Roach, Chief of the Air Quality Bureau, f e l t  that the state 
should take things one step at a time: require Anaconda to meet the
federal standards and then aim for the state s tan d ard s .W h eth er  
Anaconda ever had any intentions of complying with the state standards 
is questionable.
**There are a number of scientists around the country who regularly 
te s t ify  on behalf of industry. Whether they actually believe in what 
they are doing or tes tify  only for money is questionable; however, a 
University of Montana professor has labeled them "biowhores."
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not be endangered i f  the variance were granted. A Missoula physician 
opposed the variance and told the Board about the adverse health effects 
of Anaconda's emissions. The president of the Montana Farmer's Union 
spoke against the variance, as did a Deer Lodge Valley honey producer.
A number of others tes tif ied  against the variance. They told of the 
adverse effects of a i r  pollutants upon vegetation and animals, spoke of 
meteorological phenomena, health effects and economics. When the public 
testimony concluded, the Board granted the variance and its  renewal.
In 1975, Anaconda again applied for a renewal of its  variance.
There were no public witnesses at the "public" hearing. AQB Chief 
Michael Roach was the only witness. He said that Anaconda's control 
program was progressing smoothly and was on schedule. He recommended 
the renewal. The Board members asked no questions and granted the 
variance renewal.
At the next variance hearing, in August, 1976, the Department's 
lawyer asked the Board to grant Anaconda more time to further evaluate 
i ts  emission data. The Board agreed. Another delay was requested at 
the next meeting. The Board agreed. Finally, in January, 1977,
Anaconda was ready. A hearing was held at which no members of the 
public tes tif ie d . The Board granted the variance renewal. Later that 
year, the Board held another hearing for Anaconda's next variance 
renewal. Later that year, the Board held another hearing for Anaconda's 
next variance renewal. A Department engineer explained the problems the 
company was experiencing trying to clean up its  emissions. An Anaconda 
spokesman confirmed this report. One public witness spoke and then the 
Board unanimously granted the renewal. This scene was repeated in 1978.
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The most recent Anaconda variance hearing was held in January, 1980. 
The hearing was orig inally  scheduled for November, 1979; however, there 
was a foul-up in releasing the public notice to the local newspapers.
The AQB assumed the Department's legal division was sending out the 
notice, and the legal division thought the AQB was taking care of i t .
As a result, the notice did not reach the newspapers in time. The 
hearing could s t i l l  have been held as scheduled; however, both Anaconda 
and the Department were afraid that the Board's decision could be over-
CO
turned in court because of the procedural error. The hearing was thus 
set back two months. ( I t  was already five months late. Anaconda's 
variance had expired in June, 1979; however, the Department did not 
place the case on the Board's agenda until November.)*
C. W. Leaphart, the Board's lawyer and hearings examiner, presided 
over the hearing. All variance hearings are contested cases. As 
explained previously, a contested case is a very structured, formal, 
t r i a l - l ik e  a f fa ir .  Leaphart controlled the proceeding, decided the 
order the parties would appear, determined what evidence and testimony 
would be allowed, and ruled on objections and motions by the parties'
*The Anaconda variance case seems to have always been plagued by 
delay. The Department or the company continually put o ff hearing dates 
and set back timetables for one reason or another. These delays may 
have always been ju s t if ie d , but they seemed to impede the cleanup 
process. They also resulted in frustration as evidenced by these 
comments of Board members Chuck Shields and Rita Sheehy during a 1977 
variance hearing:
Shields: "They [industry] circumvent the law by delay, and not
only this company, but any industry that could do that by delay."
Sheehy: " . . .  I share Mr. Shields' concern about delay, delay,
delay in every instance . . .  i t  just seems like we do i t  a l l  on paper 
and we never get down to really  solving a problem . . . ."64
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lawyers. All witnesses were sworn and subject to cross-examination. 
Anyone who was not a party to the hearing was not "legally" allowed to 
t e s t i f y . *
Anaconda presented i ts  case f i r s t .  Stephen Foster, the attorney 
representing Anaconda, outlined his case, describing what he would 
prove--that Anaconda's sulfur emissions during the period of the 
variance would not present a danger to public health or safety and that 
"hardship without greater or equal benefits to the public w il l  result  
i f  the variance is n ' t  renewed." He then presented witnesses. The 
manager of the copper smelter appeared f i r s t  and described the plant's  
operations. He explained the smelting process and why i t  resulted in 
a i r  po llu tion . Donald Proctor, a medical doctor from Johns Hopkins 
University , then te s t i f ie d  that Anaconda's emissions were not endangering 
public health. Foster also submitted a ff id a v its  from four other 
physicians with opinions s im ilar to Proctor's. F in a lly , Paul Polzin, an 
economist from the University of Montana, related to the Board the 
benefits provided by Anaconda in terms of jobs, taxes, etc.
Michael Roach then te s t i f ie d  fo r the Department. He explained the 
plan developed by the Department and Anaconda to control pollution and 
to ld the Board that Anaconda's emissions would not harm public health.
He supported Anaconda's request fo r  a variance renewal. Rita Sheehy 
questioned Roach on several health matters, but no other members of the 
Board spoke up.
*This w il l  be explained la te r .
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This was basically the end of the hearing. Anaconda had stated its  
need fo r a variance, threatened that i t  would close down i f  i t  did not 
receive the variance, and supported i ts  case with expert witnesses. The 
Department's presentation was simply a concurrence of Anaconda's 
position. Most members of the Board asked no questions. They simply 
sat and lis te n e d .*
Most variance hearings formally close at this point. However, this  
time, several members of the public presented testimony. I spoke f i r s t .  
I explained to the Board that Anaconda's emissions violated federal and 
state a i r  qua lity  standards; that these standards were set to protect 
human health; and that i f  the standards were being exceeded we should be 
able to ju s t ly  in fe r  that the pollution is harming human health. I then 
presented a summary o f a number of s c ie n t if ic  studies showing adverse 
effects to human health at pollutant levels below those which were 
occurring in Anaconda. The lawyers fo r  Anaconda and the Department 
immediately objected to th is evidence. Anaconda's lawyer stated that 
the studies were "attributed to so-called experts in the f ie ld  who have 
made no statements under oath and aren 't  here to be cross-examined."
The evidence was simply "hearsay." The hearings examiner disallowed the 
studies fo r  evidentiary purposes but admitted them fo r i l lu s t ra t iv e
*Some members of the Board ask very few questions at Board hearings. 
This could be due to ignorance ( i . e . ,  not possessing enough knowledge 
about a p articu la r subject to know which questions to ask), indifference, 
lack of in te ll ig e n c e , or that there jus t are no questions to be asked, 
i . e . ,  s u ff ic ie n t  information has already been presented. I have gotten 
the impression that a l l  of these factors are involved at one time or 
another.
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purposes. That is ,  I could use them to prove a point, but the Board 
could not base any decisions on them.
I then presented evidence showing the number of violations of the 
a i r  standards during the previous f iv e  months. Since this was the 
company's own data. Anaconda could not object. The Department's lawyer 
did ask whether they would be considered i l lu s t ra t iv e  or evidentiary.
The hearings examiner ruled that they would be evidentiary.
F in a lly ,  I reached the most important part of my presentation. I 
had spoken the previous week with Kit Johnson, a Missoula physician who 
is conducting the Montana A ir Pollution Study. For several years, he 
has been comparing the lung functions of children in d if fe re n t areas 
throughout the state . Some of his recent findings show that the respi­
ratory capacities o f Anaconda children are s ig n if ican tly  lower than 
those of children in Great F a lls , a re la t iv e ly  pollu tion-free c ity .  
Johnson concluded that the pollution in Anaconda was adversely affecting  
the health of the area's children. He was unable to attend the variance 
hearing, so he gave me his data. Before I could present th is in fo r­
mation, Anaconda's and the Department's lawyers objected on the grounds 
that i t  was hearsay. The hearings examiner ruled that, because the 
study was not mine. I could not present i t .  I  was thus unable to 
present the key portion of my testimony. I t  was important information--
information the Board should have heard—but i t  was disallowed on
procedural grounds.
When I was fin ished. Anaconda's lawyer cross-examined me. He 
questioned me as to my profession—whether I was a doctor--and i f  I was
from Anaconda. The Department's lawyer then asked i f  I was an
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"environmental epidemiologist." These questions were attempts to destroy 
my c r e d ib i l i ty .  The Department's lawyer went so fa r  as to formally 
request that a l l  of my testimony be stricken from the record. Anaconda's 
lawyer joined the motion. The Department's lawyer also cautioned the 
Board not to consider any of my testimony in making i ts  decision. The 
hearings examiner considered the motion and overruled i t ;  however, the 
Department's point was made to the Board.
Another member o f the public then te s t i f ie d .  She read a notarized 
le t t e r  w ritten  by an employee of the Anaconda City Health Department.
He wrote about the severe pollution in the town and told of persons 
affected by i t .  Anaconda's lawyer objected on the grounds of hearsay, 
but was overruled.
Three other persons (none of whom were legal parties to the case) 
te s t i f ie d ,  a l l  supporting the variance. One was a member of the Anaconda 
Chamber of Commerce, one a local r e ta i le r  and the las t a representative 
of labor. This ended the presentation of testimony. The Board batted 
around some procedural matters and closed the hearing.
Two months la te r ,  a t i ts  next meeting, the Board granted Anaconda 
i ts  variance renewal. The Board concluded that Anaconda's emissons 
would not endanger public health and that "compliance with the rule  
from which the variance is sought would produce hardship without equal 
or greater benefits to the public." I had submitted formal findings of 
fac t and conclusions of law stating that a ir  quality  standards were 
continually being violated in the Anaconda area and therefore public 
health was being harmed. I concluded that the Board must deny the 
variance. The hearings examiner rejected my findings on legal grounds
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and my conclusion for not being based on the findings or the evidence in 
the hearing.
To summarize th is hearing: Anaconda presented i ts  case, producing
witnesses with impressive backgrounds who presented to the Board a 
great deal o f technical information. The Department concurred. The 
few members of the public who te s t if ie d  were generally ine ffec tive  due 
to lack o f expertise.G5 The Board considered the evidence in the 
record and ruled in industry's favor.
The Montana Ambient A ir  Quality Standards Study
The Board o f Health's recent decision on the state ambient a i r  
quality  standards is an antithesis to the Anaconda variance a f fa i r ,  at 
least in respect to the numbers of persons partic ipating and the quality  
of public partic ipation . The ambient a i r  standards case provides a good 
example of the effects of public partic ipation upon the Board.
The Board of Health promulgated ambient a i r  standards in 1967 as 
they were ordered to by the Montana Clean A ir Act. For some esoteric 
reason (possibly some strategic maneuvering by Industry), the standards 
were w ritten  in the o f f ic ia l  regulations as "goals and guidelines," not 
as "standards." In 1977, CENEX, a Billings-based o il  re finery, 
challenged the enforceab ility  of the standards. The company declared 
that the standards were only goals and guidelines and were, therefore, 
unenforceable. A fter reviewing state laws, the Department of Health's 
attorneys conceded that CENEX was rig h t. The Department decided i t  
wanted enforceable standards, so i t  undertook a two-year study costing 
several hundred thousand dollars to come up with new standards; these
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standards would be firm ly  supported by s c ie n tif ic  evidence and would be
enforceable.G6
The promulgation of the ambient a i r  standards was a lengthy process. 
I t  involved much research and a good deal of public comment. The 
Department wrote a d ra ft  and a f ina l environmental impact statement on 
the standards. Members of the public were invited to send the Board and 
the Department th e ir  w ritten  comments on the impact statements.
The Board was inundated with information and comments, most of 
which came from large companies. Industry spent hundreds of thousands 
of dollars having th e ir  experts prepare voluminous statements against 
the Department's proposed standards.^7 (Some of the proposed ambient 
standards were more stringent than the federal standards , but were 
s im ila r  to the former state "goals and guidelines.") A number of 
citizens sent comments to the Department and the Board— university  
professors and personnel, students, environmental organizations and 
other private individuals.^®
The Board also held public hearings in B il l in g s , Missoula and 
Helena. Newspaper stories about the a i r  standards aroused public
frq
in te re s t and helped to resu lt in a large turnout at a l l  of the hearings. 
Forty to f i f t y  persons showed up at each hearing in B illings and Missoula. 
Three to four hundred people attended the Helena hearing, although only 
about f i f t y  actually  te s t i f ie d .  These hearings were informal. Anyone 
who wanted to could speak. There was no cross-examination and no 
objections were made of anyone's testimony. These were true "public" 
hearings.
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The Board thus received reams of written statements--from industry, 
from university  personnel and from the public. The Board heard a large 
amount of oral testimony. Scientists hired by industry spoke against 
the proposed standards. They said the standards were unnecessary, that 
human health would be adequately protected with the weaker federal 
standards and that the proposed standards would cost industry millions  
o f dollars . Several sc ien tis ts , hired by private public interest 
organizations and the Department of Health, spoke in favor o f the 
standards. Many members of the public voiced th e ir  opinions—some 
against the standards, but most in f a v o r . A f t e r  reading and listening  
to a l l  of the testimony, the Board voted to adopt the s t r ic te r  state 
standards.
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CONCLUSIONS
The Effects of Public Participation  
on the Board of Health
There is ,  unquestionably, very l i t t l e  public partic ipation before 
the Board o f Health. A glance at the minutes and transcripts of past 
Board meetings v /il l  show th is to be true. The Board meets at least once 
every two months. Since 1967, large public turnouts fo r  Board meetings 
have occurred only a few times. Some meetings are attended by several 
members o f the public; however, a tota l lack of c it izen  partic ipation  
characterizes most Board a f f a i r s .
To discover that there is v i r tu a l ly  no public partic ipation at  
Board functions is easy. To determine i f  th is deficiency of public 
input s ig n if ic a n tly  affects Board decisions is another matter. I f  the 
Board makes a "bad" decision, i . e . ,  one seemingly adverse to the public 
in te re s t ,  is i t  because the Board did not receive enough information, is 
i t  because the Board members are natura lly  biased towards industry, is 
i t  because the Board's lay members do not have su ff ic ien t expertise to 
make in te l l ig e n t  decisions, or does some other element a ffect the Board's 
decisions? Probably, many factors contribute to the Board's actions. 
Whatever the reason, i t  is g laring ly  evident that there is l i t t l e  or no 
public input into the Board's decisions.
The value of public partic ipation  is debatable. I believe increased 
c it izen  involvement would benefit the administrative process and lead to
34
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more informed and, therefore, better decisions. I w il l  try  to analyze 
the effects  of public partic ipation  (or the lack of i t )  a t the two 
proceedings described above— the Anaconda Copper Company variance case 
and the Montana Ambient A ir  Quality Standards Study.
The Anaconda Copper Company Variance Case
Did the Board make a "good" decision? Before determining whether 
the lack o f e ffe c tive  public input had any s ign ificant e ffe c t upon the 
outcome of the Anaconda case ( i . e . ,  would adequate public partic ipation  
have substantially changed the Board's decision), the Board's fina l  
ruling should be analyzed. In other words, was the Board's decision 
good or bad? Was i t  merely adequate or could i t  have been better?
The duties o f the Board were clear in th is case. The Board had to 
decide i f  Anaconda's emissions would endanger public health or safety 
and i f  forcing the company to comply with the sta te 's  a i r  quality  regu­
lations would "produce hardship without equal or greater benefits to the 
p u b l i c . T h i s  was not an e ith e r /o r  s ituation. I f  the Board members 
determined that human health would be adversely affected by Anaconda's 
pollutants , they could not leg a lly  grant the variance, no matter what 
economic repercussions might resu lt. Above a l l  e lse , the Board must 
follow the policy of the leg is la tu re  as outlined in the Montana Clean
A ir Act. The Board must work to "achieve and maintain such levels of
73a i r  q ua lity  as w il l  protect human health and safety." There are no
74tradeoffs allowed here. A ir quality  levels must protect human health.
The Board must also, "to the greatest degree practicable, prevent injury  
to plant and animal l i f e  and property, foster the comfort and convenience
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of the people, promote the economic and social development of this  
sta te , and f a c i l i t a t e  the enjoyment of the natural attractions of this  
s ta te ."75 The Board must balance these values (excepting public health, 
fo r  which no leeway is allowed) in the public in terest.
A "good" ruling by the Board, then, would be one which assured the 
protection of human health and which would be in the best interests of 
the public. A good decision must be based upon a fu l ly  informed 
hearings record. I f  the Board has access to a l l  pertinent information 
and i ts  decision re fle c ts  the evidence, then the Board's action must be 
considered a "good" one.
The Board granted Anaconda a one year renewal of i ts  variance from 
the s ta te 's  sulfur oxide emission standards. Anaconda's emissions had 
been v io la ting  federal and state standards fo r a number of years. In 
fa c t ,  in recent years, pollution in the Anaconda area had become worse 
because o f unforeseen problems with the smelter's pollution control 
equipment. Anaconda's o f f ic ia ls  admitted that the area's a i r  quality  
would not become better in the near future.
The federal ambient a i r  standards were promulgated to protect human 
health, among other th ings.76 Pollutant concentrations below these 
levels have been shown to adversely a ffec t human health in some 
instances.77 The standards, l ik e  most major government policy decisions, 
represent a tra d e -o ff- - th ey  are tougher than many persons believe is 
necessary, but not as tough as many would l ik e .  I t  is reasonably certa in ,  
however, that i f  pollution levels rise above the established standards, 
some harm w il l  be done to human health. The most susceptible portion of
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the population—those with respiratory diseases, heart disease, the 
eld erly  and children—w il l  be most l ik e ly  to be affected.
When the Board o f Health established a i r  quality "goals and guide­
lines" in 1967, i t  f e l t  that the federal standards were not stringent 
enough. When the Board and the Department had the opportunity to 
establish new standards in 1980, they again f e l t  that the federal 
standards were inadequate to protect the health of Montana's people. 
Montana o f f ic ia ls  f e l t  that i f  pollutant concentrations were allowed to
reach the federa lly  sanctioned levels , public health would be harmed in 
79Montana.
Pollution levels around Anaconda regularly exceed state and federal
ambient standards. This is indisputable. The company's own data show
th is  to be true. I f  Anaconda's a i r  quality  is so bad, how can the Board
and the Department affirm  that public health is not being adversely
affected? Certa in ly, Anaconda's residents are not fa l l in g  down in the
streets . However, some people in the area must be experiencing adverse
e ffe c ts , especially those persons with asthma, bronchitis and sim ilar
ailments. ( I  know of one Anaconda woman suffering from asthma who often
cannot venture out of her house because of the a ir  p o llu tion .) The
Montana A ir  Pollution Study (MAPS) has shown that the smelter's pollution
80is probably affecting  Anaconda's children.
The Montana Clean A ir Act makes no exceptions fo r asthmatics, 
children or the e ld er ly . I t  simply says that human health must be
o i
protected. No compromises are allowed. Anaconda's representatives
know th is ;  the Department's personnel know th is ; members of the Board of 
Health should know th is . Anaconda’ s case, therefore, focused on two
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points. I t  dealt with economic factors and also stressed that human 
health would not be harmed. Anaconda paid f iv e  doctors to convince the 
Board of th is  la t t e r  point. The chief of the Department's A ir Quality 
Bureau (AQB) also emphasized that health would not be harmed. He had 
to . The Department wanted the Board to grant Anaconda i ts  variance so 
that the company could continue to operate as i t  tr ied  to clean up its
Op
emissions. However, at the same time the AQB's chief was te l l in g  the 
Board that Anaconda's emissions were not endangering public health, even 
though they exceeded federal and state standards, the Department was 
trying to convince the Board through an environmental impact statement 
that the proposed state standards were necessary to protect human health. 
The p ra c t ic a li ty  of the Department's position is understandable, but i ts  
actions seem a l i t t l e  b i t  too hypocritical, even fo r a government agency.
Regardless of Anaconda's selfish  motives and the Department's 
p o l i t ic a l  maneuvers, the law allowed the Board no leeway. I f  health was 
being threatened, the Board could not grant the variance. I t  seemed 
obvious th a t ,  since a i r  qua lity  standards were being so grossly 
exceeded, some i l l  effects must be occurring in Anaconda. The MAPS data 
is proof o f th is . The Board's decision was based on a record which did 
not include the MAPS data or any other data showing adverse health 
effects  at pollutant levels s im ilar to those which occur in Anaconda.
The Board's decision, therefore, was not a good one because i t  was based 
on an inadequate hearings record.
In addition to protecting public health, the Board's decision 
should have been in the best interests of the public. Whether this is 
so is d i f f i c u l t  to decide. Again, we are faced with the question of
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
39
exactly what is the public in te rest. Is i t  what is best fo r Anaconda's 
stockholders? the company's employees? the total population of the 
Anaconda area? or the entire  state of Montana?
The Board gave Anaconda its  variance because the Board members did 
not want Anaconda to shut down. The Board's " o ff ic ia l"  reasons for  
granting the variance were:
(1) Anaconda is "making every d il ig e n t and reasonable 
e f fo r t  to comply with state and federal a i r  pollution  
regulations and requirements";
(2) The plan to control pollution formulated by the 
Department and Anaconda would "e ffec tive ly  ensure 
that public health and safety w il l  not be endangered 
by sulfur oxide emissions from the smelter during the 
period the variance is renewed"; and
(3) I f  the Board forced Anaconda to comply with the state
a i r  laws, "hardship w il l  be produced without equal or
83greater benefits to the public."
During the variance hearing, however, several of the Board members
basically  admitted that they would grant the variance so that the
smelter could continue to operate. In further interviews, they stated
that they were concerned about the threats to health but there was not
enough evidence in the record to fu l ly  ju s t i fy  voting against the
variance. They also admitted that keeping the plant open was a primary
84concern, second only to health aspects. I f  the Board had denied the
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variance and the smelter was forced to c lose ,* many persons would lose 
th e ir  jobs. The economic base of Anaconda and Butte would suffer as 
would the en tire  s ta te 's . Would denial of the variance, then, not be 
in the public interest?
On the other hand, many people in Anaconda may be suffering from 
the area's a i r  pollu tion . Some of them may be aware of i t  and accept 
the r isk  to th e ir  health as a f a i r  trade-o ff for the benefits they 
accrue from liv in g  in the area, namely, a well-paying job at the smelter 
or some other job made possible by the smelter's presence. Some Anaconda 
residents may not l ik e  the a i r  they breathe, but they can move i f  they 
are f in a n c ia lly  able to. Others may be to ta l ly  unaware of any threats 
to th e ir  health. They have the r ig h t to know of any dangers to th e ir  
health and to make th e ir  views known to the Board.
The Board must not only protect the interests of a l l  parties that 
appear before i t ,  but i t  must protect the rights of others who may not 
be present but who may be affected by the Board's decision. A fu l ly  
informed hearings record, i . e . ,  one containing evidence pertaining to 
a l l  affected interests , is the best way to insure that the public 
in te rest w il l  be served.
*An extremely unlikely p o s s ib il ity .  A company as large as Anaconda 
w il l  never shut down until i t  decides to. Anaconda has stated more than 
once that neither the state nor the federal government have the r ight to 
penalize the company fo r a i r  pollution vio lations. Only economic factors 
w il l  force Anaconda to close. (Since th is was w ritten , the Anaconda 
Copper Company has closed down i ts  smelter. Although many persons in 
Montana have blamed the sta te 's  ambient a i r  standards fo r the closure, i t  
is c le a r ,  i f  only from reading the newspapers, that the major reason for  
the shutdown was the copper market's poor economic s itu a t io n .85)
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Would greater public partic ipation have affected the Board's 
decision? This question is d i f f ic u l t  to answer. The Board possessed 
data showing the high pollutant levels in Anaconda, yet i t  s t i l l  granted 
the variance. This is understandable. Five doctors, hired by Anaconda, 
to ld the Board that public health in Anaconda would not be threatened by 
the smelter's emissions. The Department's professionals assured the 
Board o f the same thing. One, unimpressive college student disputed 
these experts. Can the Board be blamed for the decision i t  made?
I f  a number o f Anaconda residents had attended the hearing, as well 
as university  scientists and people from other areas in the state, would 
the Board have denied the variance? A perusal of the transcripts of 
past Board meetings might help answer this question. In 1974, Anaconda 
petitioned the Board fo r i ts  f i r s t  variance. Anaconda supported its  
case with expert witnesses. The Department, although i t  had o rig in a lly  
opposed the variance on health grounds, supported the variance at the 
hearing. A number of persons spoke against the variance--university  
professors, doctors, farmers and other lay persons. The Board granted 
the variance.
I f  a s im ilar turnout had occurred at the 1980 variance hearing, the 
Board might have acted d if fe re n t ly  than i t  did in 1974. By 1980, 
several of the Board members were fed up with Anaconda's annual variance 
requests. They were extremely d issatis fied  with Anaconda's ineffective  
attempts to abate i ts  pollution. During the hearing, Board members 
Chuck Shields and Rita Sheehy expressed th e ir  d issatisfaction;
Chuck Shields: ". . . i f  I do vote against the variance . . .  i t  
would be a vote in protest. I foresee a never-ending haywire . . . and 
I feel i t ' s  time not only to update the Anaconda Smelter, but also the
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United States . . . .  I see a lo t  of wasted expense and updating on an 
obsolete smelter . . .
Rita Sheehy: " I have the same feeling and I 'd  l ik e  the record to
show--"
Shields: "Well, I'm not through. I 'v e  got a lo t  more feelings on
i t  , A fte r a l l  of th is ,  the ambient concentrations are rising
. . . .  Now, l ik e  I say, I don't know how I ' l l  vote. But i f  I do vote 
in protest, th a t 's  my reason, and I feel sometimes i t ' s  an exercise in 
f u t i l i t y  when we worked so hard on a project, and every member of this  
Board wants to do what's r ig h t fo r the State of Montana, fo r the people,
fo r  the government o f the United States, and yet we kind of go on, maybe
muddle along. And I don't l ik e  that."
Sheehy: " I 'd  l ik e  to concur in that testimony, because I have the
same feeling . . . .  We have . . . tr ied  very hard to be helpful to the 
Company to help them fin ish  th is job and to clean up the a i r .  But, as 
he [Shields] says, i t ' s  ris ing [pollu tant concentrations] . . .  i t  
hasn't been helped at a l l .  I t ' s  worse. But the Company holds the club
over our head with these conditions, and the fina l one being th at, i f
our ambient standards a ren 't  what they want them to be u ltim ately, that 
then the whole thing [Anaconda's attempts to clean up] is o f f ,  also.
I 'd  l ik e  to hold a club over th e ir  head, but I can 't ,  of course, because 
corporate management is beyond our scope. But I 'd  l ik e  to say that i f  
corporate management—a fte r  a l l  the bending we've done and asking 
Anaconda [the people in the area] to put up with d ir ty  a i r  fo r a l l  these^^ 
years— i f  they [the Anaconda Company] end up going south. I ' l l  be sick."
Rita Sheehy was extremely disgusted and frustrated with the whole 
s itu a tio n , and ye t, she was a fra id  to take any action which might 
threaten the existence of the plant. She did say, however, that i f  the 
record had contained solid evidence showing that the smelter's pollutants  
were harming public health, she would have voted against the variance.
She also said that lay testimony opposing the variance (such as the 
average Anaconda resident re la ting  to the Board his/her problems with 
the area's pollution) would have helped to change her vote.^? Board 
member Grace Edwards actually  did vote against the variance because she 
f e l t  that Anaconda was not working hard enough to reduce i ts  emissions.
She believes that i f  additional evidence proving the occurrence of 
adverse health effects had been introduced into the hearings record, 
some of the other Board members would have also voted against the variance.
88
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
43
A fter the hearing, Board member Earl Colton told me that he agreed 
with me but f e l t  that the evidence in the record would not allow him to 
vote against the variance. Chuck Shields also stated during the hearing 
that he admired "these people [such as myself] that make a fu t i le  
attempt to get through to us [the Board]. They don't have the r ight  
background, maybe, to get through l ik e  the professionals do . . . ."89
Adequate public partic ipation  might, therefore, have changed the 
outcome of the hearing. The key word here is "adequate." Participation  
only by the "average" c it iz e n -- th e  housewife, laborer, student or 
businessman--would not have substantially affected the Board's decision. 
To be e ffe c tive  in this p articu la r s ituation , public partic ipation must 
include credible statements by respected professionals, and i t  must be 
represented in a s k i l l fu l  manner ( i . e . ,  by lawyers).
I t  is crucial that public participants in jec t convincing, factual 
evidence into the hearings record. This point cannot be stressed 
strongly enough. The Board members are fu l ly  aware that th e ir  decisions 
in contested cases must be based on the record. Three of the Board 
members believed that Anaconda's emissions posed some danger to public 
health, yet they were forced to grant the variance because the evidence 
in the record said that health would not be h a r m e d . *^0 had tr ied  to
enter evidence into the record showing that Anaconda's pollution would 
endanger human health, but my attempts were thwarted by the lawyers of 
Anaconda and the Department.) Even i f  the Board had granted the variance
*Grace Edwards was so disgusted with Anaconda's ine ffective  cleanup 
measures that she disregarded the evidence in the hearings record and 
voted against the variance.91
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in the face o f strong evidence proving adverse health effects , a complete 
record would provide a solid basis for a court appeal of the Board's 
decision.
Lay testimony can also be important in a case lik e  th is . Although 
the Board's decision to grant or deny a variance must be based on the 
evidence in the record, i t  is also a p o lit ic a l  decision, especially when 
a large company is involved. Testimony by large numbers of the public 
can have a pronounced e ffe c t upon the Board members. The average "man 
o f f  the street" who appears before the Board on his/her own time and 
money often impresses the Board much more than the paid industry repre­
sentative, fo r the Board wants to make decisions which are in accordance
92with public sentiment. Public testimony, therefore, does not always 
have to be fac tua l. I t  must, however, be convincing. Nevertheless, no 
amount o f lay public partic ipation  w il l  be tru ly  e ffective  unless there 
is evidence in the record to support the lay public's viewpoints.
Given the Board's disgust with Anaconda, add to i t  an e ffec tive  
case opposing the variance (which would build solid evidence into the 
record), represented by an attorney and supported by expert testimony, 
include a number o f public lay witnesses and the resu lt might have been 
a Board re jection  of Anaconda's case.*
* I f  i t  did nothing else, the Board could at least inform the persons
liv in g  near a polluting f a c i l i t y  that the pollution poses some risk to
th e ir  health. My biggest dispute with the Board and the Department is 
that they too often suppress facts concerning health e ffects . In the 
case of Anaconda, the Department and the Board wanted the smelter to 
keep operating as long as i t  was trying to reduce i ts  emissions. This 
is f in e .  I have no contentions with th is approach. I am bothered that,
in order to grant the variance, the Department and the Board must deny
that Anaconda's pollutants w il l  harm public health. (As I have said
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The Montana Ambient A ir Quality Standards Decision
The recent promulgation of Montana's ambient a i r  standards points 
out some of the effects of public partic ipation before a government 
agency. As explained previously, the Board's hearings were marked by an 
unusually large amount o f public partic ipation . People were given a 
chance to partic ipate  in the formulation of the standards and were 
encouraged to take part in the Board's public hearings. As in the 
Anaconda variance proceeding, the question to be answered is: Did
public partic ipation  in the ambient standards process a ffec t the decision 
of the Board of Health?
Unlike the Anaconda case, the Board's decision ran counter to the 
position of industry. Like the Anaconda case, the Board voted in 
accordance with the Department's position. The Department's stance
no
undoubtedly had some influence upon the Board^^; however, the extent of 
the Department's power over the Board is conjectural. The Board did 
make one change in the Department's proposed standards over the objec­
tions of the Department--a s ign if ican t change which strengthened one of 
the standards. Perhaps the Board merely wanted to demonstrate i ts  
independence of the Department. I t  is a fac t ,  however, that the amount 
and the qua lity  of public testimony had a d efin ite  impact upon the
Board.94
before, the Department had stated in i ts  environmental impact statement 
on the ambient a i r  standards that i ts  proposed standards are necessary 
to protect human health; violations of these standards could very 
probably resu lt in adverse health e ffects . Pollutant levels in Anaconda 
consistently v io la te  these standards.) The people in Anaconda have the 
r ig h t to know i f  the pollution in the area is harmful. Once they have 
that knowledge, they can then make the choice to stay in the area or to 
move ( i f  they are f in a n c ia l ly  able to) .
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The Board and the Department received a f a i r  amount of written  
testimony on the Department's d ra ft  and fina l environmental impact 
statements, mostly from industry and environmental groups. These depo­
sitions contained both s c ie n t if ic  and personal opinions for and against 
the s t a n d a r d s . L a y  public input into the ambient standards process 
was lim ited  until the end o f the a f f a i r  when the Board held i ts  hearings. 
Many persons were probably unaware of the Department's environmental 
impact statement or knew how to obtain a copy of i t .  Of those persons 
who were aware of the document, many did not feel l ik e  taking the time 
to read i t  and comment on i t  specifica lly .^^  Most members of the public 
not belonging to special in te rest groups did not active ly  take part in 
the standards process un til the public hearings were held.
The Board held four public hearings. At a hearing for scientists  
only, the Board received the professional opinions not only of industry's 
experts, but also o f scientists representing the public. (A few environ­
mental organizations paid the expenses of several prominent scientists  
who supported the proposed standards. The Department o f Health also 
presented several expert witnesses.) The three public lay hearings were 
well publicized by newspaper stories and also by environmental organi­
zations who informed th e ir  members of the hearings and encouraged them
to attend. These hearings resulted in a copious amount of public te s t i -
97mony, most of i t  in favor of the strong standards.
The amount of public input into this process had a d efin ite  e ffect  
upon the Board's d e c i s i o n . T h e  Board adopted the standards, for the 
most p art,  as they were proposed by the Department. The Board members 
did so in the face of extremely strong opposition from industry. In one
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instance, the Board decided upon a standard that was tougher than the 
one proposed by the Department. Public input played an important role  
here. The Board's decision to adopt the tougher standard was due to the 
testimony of one o f the scientists representing the public. His evidence 
c le ar ly  influenced the Board in this case.^^
The testimony of other experts brought in by the Department and 
public in terest groups served to counter the testimony of industry's 
professionals. This expert testimony representing the "public interest"  
provided a solid foundation upon which the Board could base its  
decisions. I t  helped to ju s t i fy  the Board's actions.
The effects of the lay public's testimony upon the Board are hard 
to assess. I f  the Board was inclined to choose the Department's 
proposed standards before the public hearings, the overwhelming support 
of the public may have served to reinforce the Board's decision. Board 
members Rita Sheehy and Grace Edwards feel that this is the case. They 
f irm ly  believe that the strong public support for the s t r ic te r  standards 
prevented the Board from weakening any of the Department's proposals.
The Board chose strong a i r  quality  standards. The many citizens  
who te s t i f ie d  before the Board appeared to represent a l l  facets of 
Montana's society. Most of these persons favored the Board's decision. 
The decision was a "good" one, because the Board members seem to have 
had an opportunity to consider a l l  of the interests which might be 
affected by th e ir  decision. Public partic ipation helped to make this  
decision possible.
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Obstacles to Public Participation  
Before the Board of Health
Public Ignorance o f Government
"Public partic ipation  in agency decision making depends on public 
knowledge.
Too many people know too l i t t l e  about the Board of Health. Many 
persons are unaware of the control the Board has over th e ir  l iv e s --  
unaware that seven lay persons play such an important role in deter­
mining the quality  of Montana's a i r  and water--unaware of the e ffec t the 
Board's decisions could have on th e ir  health.
There w il l  never be adequate public partic ipation in government 
processes as long as such ignorance persists. Obviously, those persons 
with no knowledge of the Board or the matters i t  deals with w il l  never 
attend Board meetings. Those who are aware of the Board but do not 
fu l ly  comprehend the significance of i ts  actions w i l l ,  likewise, rarely  
go to Board meetings.
I  believe that many persons are unaware of government functions 
because they have neither the time nor the desire to educate themselves. 
Any free time is usually spent pursuing pleasurable a c t iv it ie s .  Even i f  
they wanted to, many people probably feel that partic ipation on th e ir  
part is unnecessary. Government agencies ex ist to safeguard public 
health, to ensure that our highways and educational system are adequate 
and to perform a l l  of the other innumerable duties which our government 
has undertaken. Why should the average c it ize n , who spends the majority  
of h is /her time working, have to watch over government o f f ic ia ls  whose 
fu l l - t im e  job is to protect the public interest?
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Many people believe that th e ir  c iv ic  responsib ility  ends when they 
vote. They think that elected o f f ic ia ls  w il l  adequately represent them 
by passing decent laws and by appointing conscientious bureaucrats. 
Unfortunately, th is is not always the case. But until more people 
become aware of th is fac t and become educated about government agencies 
and the matters they deal w ith , there w il l  never be much public p a r t ic i ­
pation. Awareness does not necessarily entail partic ipation ; however, 
i f  more people realized the significance of the Board of Health's 
actions, there would be greater attendance at Board meetings.
Inadequate N o tifica tion  of Board Proceedings
Even i f  persons rea lize  the significance of Board of Health matters 
and understand the importance of c it izen  involvement, they w il l  be 
unable to attend Board meetings i f  they are unaware of th e ir  occurrence. 
One o f the most s tr ik ing  obstacles to public partic ipation in adminis­
t ra t iv e  proceedings is the lack o f adequate notif ication  procedures.
104Most people simply do not know about agency gatherings.
Montana law orders state agencies to provide "reasonable notice" of 
agency hearings. "The notice shall include: (a) A statement of the 
time, place and nature of the hearing, (b) A statement of the legal 
authority and ju r is d ic t io n  under which the hearing is to be held.
(c) A reference to the p articu lar sections of the statute and rules
105
involved, (d) A short and plain statement of the matters asserted."
The Board of Health always follows these legal guidelines. However, as 
Gel 1 horn stated, " . . .  notice requirements are not sa tis fied  by 
observance of mere form alities . . .
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The Board always sa tis fied  legal notif ica tion  requirements.
However, i ts  moral obligations to notify  persons of i ts  proceedings are 
never f u l f i l l e d .  The leg is la tu re  intended that the people of Montana 
"be afforded reasonable opportunity to partic ipate  in the operation of 
governmental agencies . . . yhg Board's notification  procedures
do not come close to being reasonable. They are woefully inadequate.
Many people ra re ly  see the Board's n o t i c e s . T h e y  are published 
in the legal publications section, probably the most inconspicuous and 
least read section of a newspaper, and in p rin t so small that some 
persons undoubtedly have trouble reading them.^^^ The notices are legal 
statements, w ritten  in a s t r ic t ,  le g a lis t ic  language many persons 
probably find  hard to understand. The notices are usually published 
jus t o n c e . T h e s e  imperceptible notices are the major form of public 
communication concerning the Board's a c t iv i t ie s .
Notices of the Board's rulemaking hearings are also published in
the Montana Administrative Register which is published at least once a
month by the Montana Secretary of State. This publication contains
notice of a l l  state government agencies' rulemaking sessions, the rules
themselves and opinions of the attorney general. The register is sent
to a l l  courts of record in the s ta te , every county c le rk , a l l  Montana
un ivers it ies , the state l ib ra ry  and the University of Montana's law
l ib ra ry ,  among others. The Register is thus a source of some of the
Board's a c t iv i t ie s ;  however, few members of the public are aware of its  
111existence.
The Board published legal notices in the Butte Standard and the 
weekly Anaconda Leader concerning the Anaconda variance hearing. The
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Missoulian also printed a small announcement. The only reason for this 
extra notice was that several members of the public (myself included) 
pressed the Board a t i ts  previous meeting for better n o tif ica tio n . The 
Missoulian notice, however, was printed in the back pages of the news­
paper's sports section in small p r in t .  I t  did not adequately explain 
the nature o f the proceeding, was too small and was, therefore, s t i l l  
inadequate. The poor showing by the public at this proceeding could 
very well have been because few persons were aware of i ts  occurrence.
The Montana ambient a i r  standards hearings were well-publicized.
The Board published i ts  small, obscure notices about the hearings, but 
the s ta te 's  newspapers also printed th e ir  own stories concerning the 
hearings. These a r t ic le s  were placed in conspicuous sections of the 
newspapers. The large public turnouts at the hearings were partly  due 
to these newspaper artic les^^^ and partly  due to the effo rts  of several 
environmental organizations who informed th e ir  members of the hearings 
and urged them to a t t e n d .
Members of the Board and the Department admit that th e ir  notices 
could be more substantial but say that they lack the resources to 
expand th e ir  n o tif ic a t io n  procedure. This may be a reasonable excuse, 
but without adequate n o tif ic a t io n  of Board hearings, these "public" 
hearings become a jo k e .*
* I t  is only f a i r  to state that this situation is not unique to the 
Montana State Board of Health. This problem occurs with many, i f  not 
most, federal and state administrative agencies. Gel 1 horn has written  
much about government agencies* lack of e ffec tive  notif ica tion  proce­
dures. He believes that " . . .  more adequate notice by supplemental 
action is c lear ly  desirable" and "that existing procedures conform to 
constitutional minima is not a reason fo r agencies to f a i l  to explore
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Location and Time of Hearings
A few months before the Anaconda variance hearing, I met several 
persons from the Anaconda area. One of these, an older woman suffering  
from asthma, told me that she was often unable to go outside because of 
the a i r  pollu tion . The smelter's pollutants forced her to remain inside 
her home as much as f iv e  days a week. Another woman I talked to feared 
fo r her children 's health. Her oldest ch ild , a three-year-old g i r l ,  was 
often overcome by f i t s  of hysteria , headaches and nosebleeds. Three 
doctors had examined the g i r l .  They were unsure of the causes of her 
i lln ess  but believed that the area's a i r  pollution might be a factor.
One doctor was even w il l in g  to sign a statement declaring that the d ir ty  
a i r  was responsible fo r the ch ild 's  i l l  health.
Both of these women and several other persons in Anaconda wanted 
to attend the variance hearing. They had no desire to see the smelter 
shut down, but they wanted the Board to know of th e ir  suffering. 
Unfortunately, none of these people could attend the hearing. They 
would have had to drive more than eighty miles over snow-covered roads
1 1 A
to reach Helena by nine o'clock in the morning. Only someone 
extremely concerned about Anaconda's a i r  or someone very foolish would 
have driven to Helena that morning.
appropriate procedures for providing e ffec tive  notice to the affected  
public and th e ir  representatives."114 Gel 1 horn goes on to say that 
"even i f  public in te rest groups did not face s ign ificant cost hurdles, 
th e ir  partic ipation  in administrative proceedings would be severely 
handicapped by the general lack of e ffec tive  notice to the public of 
prospective agency hearings. Unless the public and representatives of 
th e ir  interests are aware of agency proceedings, the r igh t to intervene 
is of l im ited  value and cost reforms w il l  be f r u i t le s s ."115
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The location and the time of the Board's meetings are thus another 
obstacle to public p artic ipation . Very few persons are able to take o ff  
from th e ir  jobs and travel a long distance to reach Helena for an early 
morning hearing. Almost every Board meeting Is held in Helena--always 
on a Friday. Every meeting starts  at nine o'clock (sometimes eight- 
t h i r t y ) .  The location of the meetings is convenient only for government 
bureaucrats and fo r those persons who l iv e  in Helena. Everyone else 
must get up very early  in the morning and drive many miles to attend a 
hearing. Winter road conditions often exclude many people from p a r t i ­
cipating in Board meetings, even i f  they did not mind the long drive 
and could take o f f  from th e ir  jobs.^^^
One reason fo r  the large amount of public partic ipation a t the
118ambient a i r  standards hearings was th e ir  access ib ility . The Board
held hearings in B ill in gs  and Missoula as well as Helena. These 
hearings were conducted on weeday evenings. Most of the people who 
te s t i f ie d  did not have to travel long distances or leave th e ir  jobs to 
attend the hearings.
Format o f Board Hearings and Procedural Rules
The format o f the Board's hearings and procedural rules may be as 
e ffe c tiv e  a barr ie r to public partic ipation  as any of the above-
mentioned obstacles. Even i f  people are aware of the Board and rea lize
i t s  importance, even i f  they know about a scheduled Board meeting and 
even i f  they are able to make i t  to Helena on a Friday morning, they 
may be prohibited from partic ipating  e ffe c t iv e ly  because they are 
unfam iliar with the complex procedures involved in a contested case 
hearing.
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Contested cases demand expertise. To partic ipate in them 
e f fe c t iv e ly ,  a person needs to be represented by a lawyer or to possess 
a lawyer's s k i l l .  He/she should understand the rules of discovery, 
know how to s k i l l f u l l y  present and cross-examine witnesses and be aware 
of a l l  of the other in tr icac ies  involved in a legal hearing. Anyone 
may te s t i fy  before the Board in a contested case, but only a select few 
may do so e f fe c t iv e ly .
The Montana Administrative Procedure Act states that . . a l l  
parties must be afforded an opportunity for hearing a f te r  reasonable 
notice" and that "opportunity shall be afforded a l l  parties to respond 
and present evidence and argument on a l l  issues i n v o l v e d . T h i s  is 
f ine  and reasonable. However, to partic ipate as a party, a person 
must: f i r s t ,  be aware of the Board and the matter i t  is dealing with;
second, know about the scheduled Board hearing; th ird ,  be able to attend 
the hearing; and, f in a l ly ,  a person must be aware that, to become a 
party, he/she must no tify  the hearings examiner in writing a specified  
number o f days before the hearing of the intent and reason for becoming 
a party. I t  is d i f f i c u l t  fo r  a member of the public to discover the 
occurrence of a hearing. Very few persons are aware of Board trans-
120actions and even fewer re a lize  the necessity of becoming a legal party. 
Only those persons who have o f f ic ia l ly  n o tif ied  the hearings examiner of 
th e ir  in ten t to become a party may partic ipate in contested case 
hearings. This procedural c r ite r io n  thus bars most persons from e ffec ­
t iv e ly  partic ipating  in Board hearings.
The Board's hearings examiner, C. W. Leaphart, does allow members 
of the public who are not "parties" to te s t i fy  at the end of every
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hearing, much to the consternation of the Department's legal s ta f f .  The 
Department has objected to th is  practice, and r ig h tly  so, because i f  the 
Board bases any part of i ts  decision on this public testimony, i ts  
ru ling could be appealed and overturned in court. The Board, then, 
must base i ts  decisions only on the hearings record. Testimony by 
non-parties is not part of the o f f ic ia l  record and must, therefore, be 
disregarded by the Board. Consequently, public partic ipation often 
becomes a farce.
The Anaconda Copper Company variance case exemplifies the d i f f i ­
cu lties  members of the public must labor under i f  they attempt to 
partic ipate  in a contested case.
At the hearing p rior to the Anaconda variance adjudication, the 
Department's lawyer o f f i c ia l l y  objected to the Board's practice of 
allowing non-parties to te s t i fy .  Fortunately, I attended this hearing 
and became aware of the importance of becoming a legal party. This 
procedure, then, did not hinder me from e ffe c tive ly  participating in 
the variance hearing. However, my lack of expertise did. My unfamil­
i a r i t y  with contested case rules and procedures rendered my p a r t ic i ­
pation in e ffe c tiv e . Anaconda's and the Department's lawyers were able 
to thwart most of the evidence I attempted to present and, through 
s k i l l fu l  cross-examination, tr ied  to lower my c re d ib i l i ty .
Informal, rulemaking hearings, such as those held for the ambient 
a i r  standards, present no such impediments to public partic ipation. 
Anyone can te s t i fy .  There is no discovery, no rules declaring that only 
"parties" may partic ipate  and there is no cross-examination. No one but 
the Board members may question witnesses. The atmosphere in informal
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hearings is much more conducive to lay public partic ipation than i t  is 
in  formal proceedings.
To summarize, the Board of Health conducts two types of proceedings. 
Formal proceedings resemble a courtroom t r i a l .  Public participants must 
be legal parties to the proceedings, they must insert convincing, 
factual evidence into the hearings record and they are usually most 
e ffe c tiv e  when they are represented by a lawyer. Informal proceedings 
are much less r ig id .  They closely resemble leg is la t ive  committee 
hearings. Any member of the public may te s t i fy  and need not possess a 
great amount of expertise to be e ffe c t iv e . The Board must base i ts  
decisions in formal hearings only on the evidence which is submitted 
into the hearings record. In an informal proceeding, the Board may base 
i ts  decision on information obtained anywhere and from any source (such 
as a backyard conversation with a neighbor).
There are also two types of public participants; professional and 
non-professional. Professional public participants are usually w ell-  
organized, represented by attorneys and support th e ir  cases with expert 
witnesses. Examples of professional public participants are the 
Anaconda Copper Company in the variance case and the Northern Plains 
Resource Council in the Col s tr ip  hearings. These types of public p a r t i ­
cipants can be very e ffe c tiv e  in formal hearings because of th e ir  
expertise, i . e . ,  th e ir  fa m il ia r i ty  with formal hearing rules and format 
and th e ir  awareness of the importance of placing solid evidence into the 
hearings record. The primary hindrance for professional public p a r t i ­
cipants in formal proceedings is lack of money— lawyers and expert
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witnesses are expensive. Professional public participants may also be
e ffe c tiv e  in informal proceedings, but th e ir  fo rte  is the formal hearing.
The other main type of public partic ipant, the non-professional,
may have a d i f f i c u l t  time at formal hearings. The non-professional's
lack of s k i l l  usually renders partic ipation  in formal a ffa irs  ineffective.
However, non-professional public participants can be very effective  in
informal proceedings. Since many informal hearings are stages for the
formulation of important government policy decisions, participation by
the average member of the public can have a s ignificant impact upon the
Board. Because the decisions may be somewhat p o l i t ic a l ,  i . e . ,  they may
be greatly  influenced by the amount and distribution of public sentiment,
an ind iv idual's  or a group's viewpoint becomes relevant simply because
the individual or the group holds it.^^^ At an informal hearing, a
farmer in work-stained overalls may be more e ffective  than a smooth-
122ta lk ing  lawyer dressed in a three-piece su it .  Most of the public 
partic ipants in the ambient a i r  standards hearings were non-professionals 
Because of due process requirements, a formal hearing is some­
times necessary. The lay public must therefore continue to struggle 
with formal hearing regulations. The two d iffe ren t types of public 
p a rtic ip a tio n , professional and non-professional, have th e ir  place in 
the administrative process. D i f f ic u lt ie s  ex ist for each type, but 
both can be e ffe c tiv e  in th e ir  appropriate medium.
Costs o f Partic ipation
Public partic ipation  in the Board's formal proceedings is usually 
most e ffe c tiv e  when i t  u t i l iz e s  the expertise of professionals. This
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means that fo r partic ipation  to be optimal, a private c itizen  must hire 
an attorney and any other professional the attorney deems necessary. 
Other expenditures involved in partic ipation  may include transcript and 
informational costs. Most information is free upon request from the 
Department of Health, available fo r only minimal copying costs. Some 
data, however, can be very expensive. I was quoted a price of over one 
hundred dollars fo r  several months of Anaconda's ambient a i r  data. This 
exorbitant figure was due to the Department's complex and in e ff ic ie n t  
computer f i l in g  system.1^3
Lawyers and expert witnesses are usually extremely expensive.
Very few individuals can afford the expenses that "adequate" p a r t ic i ­
pation e n ta ils .  These costs may thus prohibit many persons from 
partic ipating  e f fe c t iv e ly  in the Board's formal proceedings.
The Media
Media coverage of Board a f fa irs  is lacking in many respects. Most
of the s ta te 's  major news services do not have a reporter regularly
covering Board meetings. When they do decide to run a story about the
Board, they usually depend upon wire services. Reporters who attend
Board proceedings often arrive  la te ,  and i t  is not uncommon fo r them
to get th e ir  facts twisted.
The Board's relationship with the press is not always congenial.
One reason fo r th is  is the Board's d is like  of pub lic ity . Most of the
Board members prefer to work in an atmosphere devoid of public
critic ism .^^^ The Board also d is likes the press because of the habit
125o f many reporters to portray the Board in an unfavorable l ig h t .
Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
59
A common headline following a Board hearing is "The Board of Health and 
Environmental Sciences Allows Anaconda to Pollute for Another Year."
This is usually true; nevertheless, reporters often do not fu l ly  under­
stand a l l  aspects of a hearing. This may result in a news story 
depicting the Board members as worse devils than they actually are.
I f  the media provided better coverage of Board a f fa ir s ,  more 
people would become informed and interested in the Board. This could 
lead to increased public partic ipation . The reverse is also true. I f  
more people were interested in the a c t iv i t ie s  of the Board, the media 
would probably provide better coverage, fo r media is in the business of 
selling  i t s e l f .  I t  reports what people want to hear. I f  more people 
became interested in the Board, the media might provide better coverage 
which, in turn, could increase public in terest and lead to more public 
partic ip a tio n . The only problem is starting the cycle in motion.
Problems with the Board of Health 
Other Than Public Participation
The Department of Health and Environmental Sciences
The Department of Health and Environmenal Sciences occasionally 
hinders the Board in i ts  attempts to make good decisions. The Department 
is no d if fe re n t  from any other bureaucratic organization. ( I  am 
re fe rring  here sp e c if ic a lly  to the Department's A ir Quality Bureau [AQB]. 
Most o f my contact with the Department has been through the AQB. I have 
had very l i t t l e  experience with other divisions within the Department.) 
The Department's s ta f f  follows the course of least resistance. Whatever 
th e ir  ideals when they began working fo r the government, most of them 
now seem more concerned with maintaining a calm, pleasant working
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environment than with protecting Montana's environment as they are 
supposed to do. The Department's engineers, chemists and lawyers are 
bureaucrats and are thus prone to many of the p i t fa l ls  which envelop 
any bureaucracy.
The Department is subject to the same requirements the Board is 
with respect to protecting public health and the public in terest.
The Department, however, is more a t fa u lt  than the Board fo r not 
protecting the interests o f the public; a t least the Board can claim 
ignorance fo r  not doing i ts  duty. The Department has no such excuse.
The Department should be representing the public interest before 
the Board. I t  often does not. Although the Board presides over many 
contested cases, very few of i ts  cases are contested. The verb 
"contested," according to the Merriam-Webster Dictionary, means to 
"engage in s t r i f e , "  to " f ig h t ,"  to "challenge" or " d i s p u t e . N o n e  
of these words usually apply to the Board's variance hearings. There 
are no f ig h ts , challenges or disputes at variance hearings. At most 
hearings, industry presents i ts  case, stating i ts  need for a variance; 
the Department almost inevitab ly  concurs. The Board grants the 
variance. Rarely does anyone object to the variance.
Most matters at Board hearings seem to be predetermined. I t  
always appears that representatives of the Department and industry have 
worked matters out in informal, prehearing sessions. I have heard of 
some of these "ex parte" meetings a f te r  the fa c t ,  but most of them 
probably occur without knowledge of any but the participants. The 
Montana Administrative Procedure Act prohibits ex parte gatherings 
between the agency charged with making the decision and any involved
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party "except upon notice and opportunity for a l l  parties to p a r t ic i-
pate." Once the notice of the hearing has been issued, the Board of
Health is not allowed to consult with any of the parties (this includes
the Department of Health, since i t  is also a party in most contested
cases). However, no law prevents the Department from meeting in
private with industry representatives.
Most "contested" matters which appear on the Board's agenda are
therefore worked out in private sessions of which the public has no 
129knowledge. Any disputes between the Department's representatives
and those of industry are resolved before the actual hearing, so that
the Department and industry present a united, unassailable front to the
Board. Without a lte rn a tives , the Board has no choice but to accept the
statements o f the Department's and industry's witnesses as truth.
Department and industry representatives thus make decisions at closed,
informal meetings to which the public has no access. I t  often appears
that the Board merely "rubber stamps" the decisions to make them
o f f i c ia l .  These "public" hearings thus become a farce. They seem to
130be held merely to sa tis fy  legal requirements.
This situation is not unique to the Montana Board of Health. I t  
has been w ritten  that ". . . in some contexts, hearings seem to serve 
only to legitim ate decisions already made by agency s ta f f .  The public 
is unaware o f the content and significance of formal agency proceedings, 
and v i r tu a l ly  no one except the parties d ire c tly  affected is aware of 
the content and significance of informal proceedings, many of which are
conducted in private.
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Many persons blame the Board fo r the decisions i t  makes. They 
feel i t  is  the Board's fa u lt  that large industries continue to spew 
vast amounts of pollutants into the state 's  environment. I have no 
intention of exonerating the Board, fo r  i t  is i ts  responsibility to 
protect Montana and i t s  c it izen s . However, much of the blame lies  with 
the Department. The Board members are lay persons. They deal with 
public health matters once every two months; they have l i t t l e  or no 
idea o f what occurs between meetings, although they should. The 
Department's s ta f f  are professionals. I t  is only natural that the 
Board re l ie s  heavily on the Department. I t  must. The Department has 
the responsib ility  of keeping the Board informed of a l l  pertinent 
matters and of bringing to the Board's attention everything i t  should 
know. The Department, however, only te l ls  the Board what is absolutely 
necessary, and much of what i t  t e l ls  the Board does not adequately 
represent a l l  o f the interests which may be affected by a Board 
decision.
The Board's Lack of Expertise
One of my orig inal questions in th is study concerned the concept 
of lay boards. I wondered i f  a board composed of non-professionals 
could ever deal capably with complex, technical problems. I f  not, what 
were the alternatives?
C alifo rn ia  has an a i r  pollution control board. This board is 
composed e n t ire ly  of experts and deals only with a i r  pollution matters. 
The board's members competently handle most technical matters. They 
are able to grasp the complexities of s c ie n t if ic  problems and are not
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overwhelmed by experts and th e ir  abstruse testimony (as often happens 
with the Montana Board of Health^^^). However, as with Montana's Board 
of Health, the C aliforn ia  a i r  board must also resolve questions of 
policy. They must make p o l i t ic a l  decisions in addition to technical 
ones. However, they do not fare well in the p o lit ic a l  arena. They are 
scientis ts  and are not trained in p o l i t i c s . 1^4
The concept behind a lay board is that the board members are 
ordinary persons and are thus in touch with the "people." The board is 
guided in i ts  decision-making by i ts  feel fo r  public opinion. In 
proceedings involving highly technical m ateria l, a lay board should be 
able to use i ts  common sense to judge the merits of a case.
I  decided that the lay board concept is va lid  but that i t  might 
possibly work better i f  i t  had a technical s ta f f—a group of profes­
sionals to provide the board with information and explain technical 
d e ta i ls .  The Department of Health serves th is function for the Board 
of Health, a t  least to a degree. I t  provides the Board with information 
and t r ie s  to explain the complexities of hard-to-understand material.
In contested cases, however, the Department is not allowed to communi­
cate with the Board, fo r  i t  is a party to the case. The Board must s i t  
alone and make a decision on the testimony presented to i t  during a 
hearing.
In a variance hearing, the Board members serve as an impartial 
ju ry ,  deciding the value of each party 's case. They are not allowed to 
communicate with any of the parties except during the hearing. The 
Board may ask any questions i t  desires, but often, because of th e ir  
lack of expertise, the Board members do not know the r ig ht questions to
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ask. They must, therefore, depend on the parties to present them with 
adequate evidence. As has been shown, this does not always happen. 
Consequently, the Board makes a decision based on inadequate information.
The Board's Lack of S u ff ic ie n t Time to Devote 
to Public Health A ffa irs
Another problem with the Board is the amount of time the Board
members have to deal with Board matters. The Board usually meets one
day every two months. The Board members occasionally receive material
from the Department but often deal with public health problems only
135during th e ir  meetings. I t  is thus hard fo r the Board to keep
abreast o f many matters. Even i f  the Board members received a large 
amount of information between meetings, they would not have a great 
deal o f time to study i t ,  fo r  most of them have fu ll - t im e  jobs which 
take up the majority o f th e ir  time. Therefore, the Board must rely  
heavily upon the Department fo r  information at i ts  bi-monthly meetings.
The Board's responsib ilit ies  could be divided between two separate 
boards. A Board of Environmental Sciences would be responsible only 
fo r  a i r  and water qua lity  problems. A Board of Health would handle 
san ita tion , waste disposal, hospital f a c i l i t i e s  and other trad itional  
public health problems. This division of responsib ilities would allow 
each board to spend more time on the matters i t  deals with.
Another a lte rn a tive  is to make the Board of Health and Environ­
mental Sciences less of a part-time position. I ts  members could be 
paid more so that they would be able to devote more time to Board 
a f fa ir s .  However, I feel that i f  the Board members were tru ly  
interested in public health, they would find the time to keep themselves
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informed. The money could be better spent on procedures to increase 
public p artic ip a tio n , fo r I believe increased c it izen  involvement is 
the best answer to solving the Board's problems.
Does Adequate Public Participation Make 
fo r  Better Board Decisions?
"The expansion of the trad it ion a l model [o f administrative law] to
afford partic ipation  rights in the process of agency decision and
ju d ic ia l  review to a wide varie ty  of affected interests must ultimately
rest on the premise that such procedural changes w il l  be an effective
and workable means of assuring improved agency decision.
The ju d ic ia l movement to increase public participation before
government agencies must necessarily be predicated on the fac t that
increased public partic ipation  is desirable. There are many social
advantages of public partic ipation  in administrative hearings.
139,140,141 I t  provides agencies with another dimension useful in
assuring responsive and responsible decisions. I t  allows interested
persons and groups to express th e ir  views before policies are decided
and i m p l e m e n t e d . 142 increased public partic ipation could ease the
enforcement of administrative programs relying upon public cooperation
143
and could lead to more confidence in government. More c it izen
involvement in agency proceedings would provide additional input and
144 145
make agencies look at a lternatives they might otherwise overlook, 
because " fu l l  exploration of the information, or, indeed, the very 
knowledge that some problems ex is t at a l l ,  is often lim ited by lack of
[agency] investigatory resources.
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Any decision-making body must have access to a l l  requisite in fo r­
mation to make a good decision. A "good" decision is one which is 
based on a complete hearings record and which, therefore, considers the 
in terests of a l l  affected parties. The Montana State Board of Health 
usually has access only to information supplied by industry and the 
Department of Health. Consequently, the Board's rulings often favor 
only the interests of industry and the Department. The Department often 
sides with industry but w i l l  sometimes advocate other interests,  
although i t  cannot be depended upon to do so with any great regularity .  
Besides, the Department cannot be expected to represent the interests  
of everyone.
In the Anaconda variance hearing, the Board made a decision based 
almost solely upon the evidence of Anaconda. The Department's case was 
but a re fle c tio n  o f the copper company's. The Board needed to hear 
additional information from persons liv in g  near the smelter and from 
experts who would have more adequately represented the dangers to 
human health in the Anaconda area.
Some members of the Board expressed th e ir  frustration  a f te r  the 
Anaconda hearing. They were fearfu l of the dangers to health in 
Anaconda but f e l t  they had no choice but to grant the variance because 
there was in s u ff ic ie n t  evidence in the record proving the occurrence of 
adverse e ffec ts . The Board members would have welcomed additional,
credible testimony.
Such supplementary evidence might have had no e ffe c t  on the outcome 
of the case. However, the Board's decision, an important one allowing 
a large company to continue to discharge dangerous pollutants, was
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based on inadequate information and was, therefore, an inadequate 
decision.
Public partic ipation  is necessary i f  administrative agencies are
to f u l f i l l  th e ir  le g is la t iv e  mandates. Agencies must protect the
public in te re s t. The public in terest should be "the standard that
148guides the administrator in executing the law." However, government
agencies cannot be expected to represent the views of everyone. I t  is
impossible. Nevertheless, to operate properly, our governmental system
requires that a l l  affected interests be considered before agency
149decisions are promulgated. The only means by which this can occur 
is i f  members o f the public ac tive ly  present th e ir  views to government 
agencies. The public in te rest "involves a balance of many interests  
and the presentation of otherwise unrepresented views should be viewed 
as a potential aid rather than a hindrance to agency o p e r a t i o n s .
I f  the Board of Health (as well as a l l  government agencies, state  
and federa l) is  to safeguard the interests of the public as i t  is 
mandated to do, i t  must hear information which represents the interests  
of everyone who might be affected by i t s  decisions. As long as the 
Board only receives a lim ited  range of viewpoints, i t  w il l  never 
adequately protect the public in te rest.
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Chapter 5 
RECOMMENDATIONS
I t  is the constitutional policy of the state of Montana that 
"The public has the r ig h t to expect governmental agencies to afford  
such reasonable opportunity fo r  c it izen  partic ipation in the operation 
of the agencies p rio r to the f in a l  decision as may be provided by
I C I
law." In accordance with th is policy, the state leg is lature has 
attempted to establish guidelines which w il l  enable persons to exer­
cise th e ir  r ig ht to partic ipate  in governmental a f fa irs .
Montana state law orders government agencies to . . develop 
procedures fo r permitting and encouraging the public to partic ipate in 
agency decisions that are of s ig n ificant interest to the public. The 
procedures shall assure adequate notice and assist public partic ipation  
before a f in a l agency action is taken that is of s ignificant interest 
to the p u b l i c . T h e  law also states that "Procedures for assisting  
public partic ipation  shall include a method of affording interested  
persons reasonable opportunity to submit data, views, or arguments, 
o ra lly  or in written form, p rior to making a f ina l decision that is of 
s ig n if ica n t in te res t to the p u b l i c . T h e  governor has the responsi­
b i l i t y  fo r  insuring that " . . .  each board, bureau, commission, 
department, authority , agency, or o f f ic e r  of the state adopts 
coordinated rules fo r i ts  programs, which guidelines shall provide 
polic ies  and procedures to f a c i l i t a t e  public partic ipation in those 
programs . . .
68
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The law seems to allow fo r adequate public partic ipation, yet very 
few people ever become involved in governmental a c t iv i t ie s .  Why? The 
fa u lt  could l i e  with apathetic citizens who have no desire to get 
caught up in the trappings o f democracy. There are certa in ly  many 
people who feel th is way. However, I believe government agencies 
deserve much of the blame. The leg is lature  ordered a l l  government 
agencies, including the Board of Health, to "develop procedures for 
permitting and encouraging the public to partic ipate in agency decisions 
that are o f s ig n if ican t in te res t to the public." The Board may allow 
anyone to partic ipate  in i ts  proceedings, but i t  certa in ly  does not 
encourage them. Perhaps the Board feels that most of i ts  decisions are 
not o f "s ig n ifican t interest" to the public. I f  this is the case, then 
the law allows agencies too much discretion and i t  should be made more 
specific .
Most members of the Board admit that they do not have enough 
contact with the public. They would l ik e  to see more public p a r t ic i ­
pation, yet they are at a loss to solve the problem. The following are 
measures which could increase c it izen  partic ipation in governmental 
a f fa ir s .  Most o f them would cost the government in terms of money, but 
the benefits derived from public partic ipation should be worth the cost.
More Adequate N otification
(1) In addition to legal notices, announcements of Board hearings 
should be published in more v is ib le  sections of the newspaper.
(a) The notices themselves should be more v is ib le ,  i . e . ,  printed 
in larger type.
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(b) The notices should be printed in "plain English," not in the 
esoteric legalese now used.
(2) Notices should be run at least four times over a three-week period.
(3) Notices of hearings with wide appeal (such as a variance for a 
major industry) should be published in most o f the state 's  major 
newspapers.
(4) Announcements o f Board proceedings should be made on radio and 
te lev is ion ; the Board could u t i l i z e  free Public Service Announce­
ments .
(5) The Board should increase i ts  mailing l i s t .  (The Board currently
sends notices of meetings to individuals and organizations who
have expressed an in terest in i ts  a c t iv i t ie s .  This l i s t  should be 
expanded by informing people of i ts  existence.)
Change the Location and Time of Hearings
(1) Hold hearings around the state: The Board has the power to decide
what matters are on i ts  bi-monthly agenda. (The Board members do 
not seem to be aware of th is — they leave the agenda completely to 
the discretion o f the Department.) The Board could arrange the 
agenda so that most of the matters at any one meeting (or at least 
the most important ones) would apply to one geographical area of 
the state. The meeting would then be held in that area.
(2) Schedule meetings fo r weekday evenings or fo r Saturdays.
Government Advocacy Agencies
(1) The government should establish an agency, staffed mainly with 
lawyers, whose sole function would be to represent interests not
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adequately represented before other state agencies.
(a) This advocacy agency would be completely autonomous. I t  
would have no t ies  with other agencies.
(b) I t  would be up to the discretion of the advocacy agency's 
s ta f f  to decide which interests are worthy of representation.
(2) An a lte rn a tive  to a separate advocacy agency would be a public
advocate attached to each state agency which has need of one.
(a) In the case o f the Department of Health, the advocate would 
represent s ig n ifican t interests before the Board o f Health 
which the Department was not adequately representing.
(b) The advocate must work closely with the agency to which he/ 
she is attached but, a t  the same time, must remain independent.
(c) The advocate would represent the interests of those persons 
who request his/her help i f  he/she determines that they 
possess a viewpoint which the agency should hear.
(d) The advocate could also represent s ignificant viewpoints the 
agency would otherwise not be subject to even i f  no member of 
the public requested the representation. (That is ,  the advo­
cate would study a l l  cases before the agency and determine i f  
a s ign ificant in te rest was not being adequately represented. 
He/she would then represent these interests before the Board 
even though no one had spec if ica lly  requested him/her to do 
so. )
(3) Funds fo r public advocates should be provided.
(a) The state leg is la tu re  could budget money for public advocates.
(b) As a replacement, or in addition, to state money, government
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advocates could be funded by the large companies which are 
usually involved in agency matters.
( i )  Companies applying to the Board for variances presently
pay a fee to cover the Department’ s and the Board's
costs in resolving the matter. An additional sum could
be added to this fee to pay for the public advocate.
Any surplus from the fee would be refunded to the 
company.
( i i )  Companies violationg state pollution regulations could
pay a tax for th e ir  pollution. This tax would work on a
slid ing scale, depending upon the severity of the 
v io la tion . Money collected from the tax would go into a 
fund used to pay the public advocate.
Education
The Montana Clean A ir Act orders the Department of Health to 
"co lle c t and disseminate information and conduct educational and
155tra in ing  programs re lating  to a i r  contamination and a i r  pollution."
The Department made some attempts in 1978 to inform persons about a i r
pollution but has done nothing since. The Department has the responsi­
b i l i t y  to educate people about the matters i t  and the Board deal with
and can do so by:
(1) Holding workshops around the state on a regular basis.
(2) Publishing newspaper a r t ic le s  about its  a c t iv i t ie s .
(3) Sending out le a f le ts  (these could be mailed or could be 
placed in local newspapers).
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(4) Hiring a fu l l - t im e  information d irector. This person would 
be responsible fo r disseminating information about the Board 
and the Department and the matters they deal with.
Lobbying
The governor appoints a l l  o f the Board members. Because the 
Board often makes highly p o l i t ic a l  decisions, i t  is probable that many 
of the appointments are p o l i t ic a l ly  motivated. Since the quality of 
the Board's decisions depends, to a certain degree, upon the interest 
which each Board member possesses regarding public health matters and 
the time he/she is w il l in g  to devote to them, members of the public 
should try  to insure that the governor selects good Board members. 
Therefore,
(1) The public should nominate worthy candidates fo r the Board, 
and
(2) The public should lobby the governor and other in fluen tia l  
persons in an attempt to get th e ir  candidates selected.
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MEMBERS OF THE BOARD OF HEALTH AND ENVIRONMENTAL SCIENCES
John McGregor: A physician from Great Fa lls , McGregor is presently
the chairman of the Board (a re la t iv e ly  powerless position). He has 
served on the Board fo r ten years. McGregor often seems disinterested  
at Board meetings, ra re ly  asks questions and usually votes in 
industry's favor. Before assuming the chairmanship, McGregor spoke 
only on rare occasions. Since becoming chairman, he has had to play a 
more active ro le . This has appeared to wake him up a b i t ,  although i t  
has not affected his voting record. McGregor's present appointment 
expires in 1983.
Rita Sheehy: Rita is presently the vice-chairman and senior
member o f the Board, having served since 1969. Now liv ing  in Helena, 
she has a background in medical technology and more than adequately 
f u l f i l l s  the qu a lif ica tio n  of having "demonstrated in te ll ig e n t  and 
active in te res t in the f ie ld  o f public health." Rita is one of the 
most outspoken Board members. She is very attentive  at Board meetings, 
asks many questions and usually appears to have done her homework.
Rita has sometimes voted against industry, although she usually votes 
in favor. I t  frequently appears she does so because she feels she has 
no other choice. Rita is presently appointed to January, 1981.
William Spoja: Spoja f u l f i l l s  the leg is la t ive  requirement of
having at least one licensed attorney on the Board. He does l i t t l e  
else. He leans back in his chair at Board meetings, asks questions 
sporadically , is  arrogant and votes almost to ta l ly  in favor of industry. 
He often appears ready to vote on a matter before a l l  interests are
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heard. Spoja was appointed in 1973 and w il l  remain on the Board until 
a t least 1983. He is from Lewistown.
Charles Shields: Chuck Shields is a true "lay" Board member. He
is not a professional in a public health f ie ld  and had no experience in 
public health p rio r to joining the Board. Until recently, he was a 
plumber at the University of Montana. Appointed in 1976, Chuck is one 
of the more active* Board members. He is very observant at Board 
meetings and asks questions frequently. He sometimes votes against 
industry, although, l ik e  R ita , he usually feels he has no choice but to 
vote in i ts  favor. Both Chuck and Rita have expressed frustration at 
what they see as industry having them over a barrel. At a 1977 hearing 
fo r  a renewal o f the Anaconda Copper Company's variance from the state's  
a i r  qua lity  standards, the following conversation occurred:
Hearings o f f ic e r :  " . . .  there are no individuals here
representing the public so now i t ' s  a matter . . . ."
Shields: "They [industry] circumvent the law by delay,
and not only th is company, but any industry that could do 
that by delay."
Sheehy: " . . .  being on the Board as long as I have I
am re a lly  getting t ire d  of congratulating outselves for paper 
v ic tories . I know that we are going to do i t  again [grant a 
variance], but 1 share Mr. Shield's concern about delay, 
delay, delay in every instance . . . i t  just seems lik e  we do 
i t  a l l  on paper and we never get down to rea lly  solving a 
problem . . .  I would ju s t l ik e  to issue a l i t t l e  protest."
Spoja: "Well, a re n 't  we making progress . . .  ?"
Sheehy: "Well, are we?"
Spoja: "This is the impression I have. I think we have
been making some progress . . . ."
Sheehy: "We are on paper."
Spoja: "We are not making as much progress as we would
l ik e ,  but I think there is probably some very l i t t l e  progress 
in the middle of i t . "
*By active , I mean appearing attentive  throughout Board meetings 
and frequently questioning those who appear before the Board.
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Sheehy: " I  hope we are, but I am not convinced. I t  
seems a cheap price to pay, $20,000 a year."
Spoja: "In view of the fac t that I believe there is
some progress, I am going to move that we accept this stipu­
la tion  . . . ." (seconded by McGregor and unanimously approved)
A resident of Missoula, Chuck's appointment runs out in 1983, although
i t  is rumored that he w il l  resign before January 1, 1981.
Grace Edwards: Governor Judge appointed Grace in May, 1979, to
f i l l  the place of the re t ired  Leonard Eckel. She has been active in
public service fo r  a number o f years, serving on the B illings City
Council and on the Yellowstone County A ir Pollution Control Board.
Grace is an active and interested Board member. She asks sharp, in t e l l i
gent questions and, most importantly, she appears tru ly  concerned about
the health o f the people in th is  state. Unlike some of the Board
members, she places more weight on human health than on economics.
However, she is always f a i r  to a l l  interests. Grace's appointment
expires in January, 1981.
Earl Colton: Colton practices veterinary medicine in Kali spell.
Governor Judge selected him in May, 1979, to f i l l  the seat vacated by
John B a r t le t t ,  Colton is inconsistent. He often appears intensely
interested and w il l  question persons keenly and persistently. At other
times, he seems to be oblivious to the proceedings, more concerned with
doodling on a piece of paper than with Board matters. However, his
ardent questions and his voting record indicate that he is as concerned
about public health as he is about the economic well-being of industry.
Colton w il l  serve on the Board un til at least January, 1981.
Ray Grondahl: Grondahl is the most recent addition to the Board
of Health. The governor picked him to replace the la te  John Newman.
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Like Newman, Grondahl is a Butte physician. Like Newman, Grondahl 
seems to place more emphasis on the interests of industry than on 
human health (a seemingly strange circumstance fo r a doctor), and l ik e  
Newman, he often appears to be uninterested in the proceedings before 
him. This may be an unfa ir  assessment due to this short time on the 
Board; however, th is  is  the impression I have gotten so fa r .  Grondahl's 
current term ends in January, 1981.
(Since th is paper was o r ig in a lly  w ritten , Sheehy, Colton, Shields 
and Edwards have been replaced by Tennie Bottomly of Belgrade, George 
Lackman of Missoula, veterinarian Kenneth Lee of Scobey and Ed Zaid licz,  
a former regional Bureau of Land Management d irector from B illings .
I am unaware of the backgrounds of these new Board members, of th e ir  
q u a lif ica tions  fo r serving on the Board or of the reasons for th e ir  
appointments.)
Some recently departed members of the Board include Leonard Eckel, 
John B a r t le t t  and John Newman. Eckel, a trucking executive, consis­
te n t ly  voted on the side of industry. B a r t le t t ,  a longtime member of 
the Board, is now the deputy d irector of the Department of Health and 
Environmental Sciences. He was a moderately active Board member, 
usually voting fo r  industry and only occasionally voting against i t .  
Newman's record shows he also consistently supported industry's view­
points. He sometimes asked in te l l ig e n t  questions but could be often 
seen reading a newspaper during Board meetings.
C. E. Leaphart: Leaphart is a private lawyer, retained by the
Board as i ts  hearings examiner and legal expert. He presides over the 
Board's formal hearings. Leaphart possesses a considerable amount of
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power over the Board. He almost to ta l ly  controls the Board’ s more 
important hearings, makes important findings regarding the merits of a 
case (which the Board almost invariably accepts) and advises the Board 
members as to th e ir  powers and the options available to them, matters 
of which they are often i g n o r a n t . L e a p h a r t  is f a i r  to a l l  parties 
represented before the Board and does more than he is required to allow 
public p artic ip ation . He w il l  serve as the Board's lawyer for as long 
as the Board wishes him to do so.
The reasons fo r the appointments of these people to the Board of 
Health are unclear. Most o f the Board members say they are unsure why 
they were selected. Certa in ly, one of the reasons McGregor, Newman, 
Colton, Spoja and Grondahl were appointed was because of th e ir  profes­
sional qu a lif ica tio ns . Any other explanations are purely speculative. 
However, the Board makes p o li t ic a l  decisions and many of the Board 
members' appointments could be largely p o l i t ic a l .  Grace Edwards has 
close personal ties with state Democratic chairperson Sally Jordan.
Grace believes that her appointment to the Board was due to Jordan's
158influence with Governor Tom Judge. As fo r the others, John B artle tt  
was once chairman of the state Democratic party; Chuck Shields was 
chairman of the Democratic party in Missoula County and once ran for 
mayor of Missoula; and Rita Sheehy's husband is a state Supreme Court 
ju s t ic e ,  although he did not hold that position when Rita was appointed 
to the Board. I am unaware of the p o lit ic a l  influence and ties of the 
other Board members.
Despite the differences between the Board members, they a ll  share 
a common t r a i t .  Every one of them is ignorant, by varying degrees, of
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th e ir  legal responsib ilit ies  as members of the Board of Health. They 
do not know what they are supposed to do, they don't know what they can 
do, and they are generally unaware of what is going on.^^^ They are at 
the mercy of the Department of Health to supply them with information. 
They usually only become aware of problems in the state that fa l l  within 
th e ir  ju r is d ic t io n  i f  the Department decides to inform them. They must 
continually ask the Department or Leaphart what they can and should do. 
Some members of the Board almost appear apologetic at Board meetings 
when they want to ask a question.
The Board's ignorance is partly  due to the structure of the 
governing system— a lay board which meets once every two months--but 
also is due in large part to the d is in terest of many of the Board 
members in matters they should be fam ilia r  with.
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